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….I’m honored and grateful for the opportunity to speak in this lecture series.
Today I’d like to talk about indigenous peoples and the contribution they have made to the international human rights system. These contributions have come about within the context of a worldwide indigenous movement, in which indigenous peoples have engaged states and international institutions in discussions about their aspirations to survive as distinct communities in control their own destinies. Powerful forces have long ignored these aspirations and, worse, have actively suppressed the bonds of community and connection with place that define indigenous peoples. The history of misdealing and atrocities committed against the indigenous peoples of the American continents ever since Christopher Columbus found himself on a Caribbean island, miscalculated his location, and called his hosts “Indians,” is well known.  Much less widely known among many are the present day legacies of this sad history and the steps indigenous peoples have been taking to reverse that history.  
For indigenous peoples of the Americas and elsewhere, historical acts of oppression are not just blemishes of the past, but rather translate into current inequities.  Peoples indigenous to many parts of the world have been deprived of vast landholdings and access to life-sustaining resources, and they have suffered historical forces that have actively suppressed their political and cultural institutions.  As a result, indigenous peoples have been crippled economically and socially, their cohesion as communities has been damaged or threatened, and the integrity of their cultures has been undermined.  In both industrial and less-developed countries in which indigenous people live, the indigenous sectors are almost invariably at the lowest rung of the socioeconomic ladder, and they exist at the margins of power.

In North America the myth of the “vanishing savage” was created to embolden white settlement.  But his myth has only partially been embraced by reality.  Although vastly reduced in numbers, and in many case concentrated in pockets of relative geographic isolation, the indigenous peoples of the American continent are still here, as we seen manifested by the many representatives of indigenous peoples at the OAS today.  In the face of tremendous adversity, indigenous peoples have long sought not just to survive physically, but to flourish as distinct communities on their ancestral territories.  They have endeavored to roll back the inequities that linger from the experiences of the past.  This “blood struggle,” as the author and scholar Charles Wilkinson calls it in the title of his most recent book, is one that draws its major source of strength from the remarkable resilience of indigenous peoples and from the cultural and social patterns that bind them into communities.

Drawing on this strength, indigenous peoples have employed a number of strategies, including those that enlist the law and the legal processes of the world beyond their communities as agents of change.  However, the limitations of the domestic legal orders of states that have emerged from colonial patterns, have all too often become apparent.  Faced with legal and political barriers in their own countries, indigenous peoples worldwide have extended their legal advocacy into the international arena.  Over the last three decades especially, they have been appealing to the international community and looking to the international legal system to advance their claims. 
 But the international legal system has its own set of limitations, which indigenous peoples have also had to confront. First and foremost, it is a system of rules, institutions, and procedures in which states are the primary actors and beneficiaries.  Further, international law doctrine historically was complicit in patterns of colonization, ultimately upholding the sovereignty asserted by colonizing states over indigenous peoples and the suppression of their societies. 
 But things change.
Since the middle of the twentieth century, the structure and normative parameters of international law and relations have evolved significantly.  Contributing to among the most radical changes in the character of the international is the development of an international human rights regime.  Human rights were brought definitely within the fold of the international legal system in the aftermath of World War II and the adoption of the charters of the United Nations and the Organization of American States. The growth of the human rights regime takes international law and policy beyond its traditional focus on the rights and duties of states, and establishes an international concern and legal competency over matters once deemed within the exclusive domain of states.  Furthermore, the international human rights regime has provided individuals and other non-state actors with access, albeit limited, to avenues of international decision-making.
Indigenous peoples have seized upon the institutional and normative regime of human rights that now figures prominently within international law and politics.  Responding to indigenous peoples’ demands is a human rights imperative that is now widely recognized within the international system, including the inter-American system.  And with this recognition has come a sustained level of international institutional activity focused upon indigenous peoples’ concerns and a corresponding body of developing norms that build upon long-standing human rights precepts.   Just last year, on September 13 the United Nations General Assembly adopted the Declaration on Rights of Indigenous Peoples, affirming a constellation of rights grounded in the right of indigenous peoples to self-determination and calling on states and the international community to make these rights reality.   This week, here at the OAS,  negotiations are ongoing on the proposed American Declaration on the Rights of Indigenous Peoples in another important example of the international activity responsive to indigenous peoples’ demands.
Indigenous peoples have made significant strides, taking advantage of changes in the character of the international legal system and its embrace of human rights.  In doing so, they have not only advanced their own cause; they also have contributed to further changes to important structural components of the international human rights system and international law more generally.  Indigenous peoples have helped forge changes that build greater pluralism in the global legal and political landscape, and that make for a more encompassing and pervasive international human rights regime; which I believe benefits not just indigenous peoples but humanity more broadly. 
These changes can be seen along four fronts, which I will now discuss. 
First, indigenous peoples have helped move international law and the human rights system to recognize collective human rights.  Even as international law evolved to embrace human rights in the early Twentieth Century, it did so without much attention to the collective and associational dimensions of human existence beyond the state.  The focus of the human rights regime until quite recently remained almost entirely on the rights of the individual as against the state.  An individual/state dichotomy of rights and duties remained embedded in international law and its human rights regime.
Bypassing this individual/state dichotomy, indigenous peoples have claimed and articulated their human rights in terms of group or collective rights, emphasizing the communal patterns with which the rights are associated.  In multiple written and oral statements to international audiences, indigenous leaders and elders have given lucid explanation and illustrations providing the convincing justifications for collective human rights.  Acknowledging the strength of their argument, the international human rights system is increasingly recognizing the collective rights of indigenous peoples and not just the individual rights of members of indigenous communities.  This marks a path for the recognition of collective rights more generally.  
The significant effort put forth by indigenous peoples to gain recognition of their collective rights can be seen most readily in the UN Declaration on the Rights of Indigenous Peoples.  This is now the leading international instrument that articulates and affirms the collective rights of human aggregations other than states.  Within the UN Declaration, indigenous peoples,  as peoples,  are deemed to have collective rights in relation to their lands, the maintenance and development of their cultures, their own institutions of self-governance, and their own laws and customs, among other collective rights.  In the ongoing discussions on the proposed American Declaration on indigenous rights, it is now beyond question that collective rights will similarly be featured in that document.  
The discussions on the proposed American declaration have been both influencing and building upon the jurisprudence of the inter-American human rights institutions.  Decisions by the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights concerning indigenous peoples in several countries explicitly affirm their collective rights especially over their lands and resources, on the basis of indigenous tradition and customary law.
The recognition of collective rights through these and other developments breaks from the classical framework of international law and relations, a framework that once could not accommodate rights other than those corresponding to the sovereign powers of the state or reducible to the rights of the individual.  The international human rights system is being moved beyond the individual/state dichotomy that has in the past framed dominant thinking, and it is become sensitive to the communal bonds that shape the human experience and the full enjoyment of human rights.

A second, related, area of change has to do with the right of self-determination, which can be understood as the most significant and all encompassing collective human right.  Major human rights treaties declare that “all peoples” have the right of self-determination; and the UN Declaration on the Rights of Indigenous Peoples specifically recognizes that indigenous peoples likewise enjoy this right.  Typically, self-determination has been understood to mean, in its fullest sense, a right to independent statehood, and hence the central focus of inquiry has been on identifying the necessarily limited universe of groups that are entitled to become independent states if they so chose.  A premise underlying this approach is that the state is the highest form of self-determination for cultural or national communities.
But in pressing their demands internationally, indigenous peoples have pointedly undermined the premise that the state is the highest and most liberating form of human association.  Indigenous peoples are seen, and for the most part see themselves, as different from but not inferior to states.  The model that is emerging from the interplay of indigenous demands and the global responses to those demands is one that sees indigenous peoples as simultaneously distinct from yet parts of the states within which they live.  Within this model, self-determination is achieved, not by independent statehood, but by the consensual development of context-specific arrangements that uphold for indigenous peoples both spheres of autonomous authority commensurate with historical patterns, and rights of participation in the political processes of the states in which they live. 

Generally speaking, the concept of self-determination of peoples is grounded in human rights values of freedom and equality, and it envisions an ideal path in the way individuals and groups form societies and their governing institutions.  Indigenous peoples have helped forge an understanding that sees freedom and equality not just in terms of individuals and states but also in terms of diverse cultural identities and co-existing political, legal, and social orders.
  Thus, Article 3 of the UN Declaration on the Rights of Indigenous Peoples explicitly affirms their right to self-determination; but in do so it clearly presupposes that indigenous peoples, having been denied self-determination historically, will recover or develop it within the framework of the states in which they live, through contextually defined arrangements that accommodate to diverse realities.  This substantial innovation in the doctrine of self-determination, which moves beyond the classic understanding of self-determination as wedded to a right of independent statehood, has implications far beyond the context of indigenous peoples.

A  third way in which indigenous peoples have helped change the international system through its human rights regime has to do with state sovereignty, which as we know is one of the bedrock doctrines of international law and politics.  The doctrine of sovereignty traditionally has served to shield states from scrutiny over matters that are deemed to be within the realm of their domestic concern and to uphold the existing political and territorial arrangements of states.  But any notion that state sovereignty is absolute disappeared with the introduction of the international human rights regime some time ago.  The system of international norms and procedures to advance human rights now imposes external limitations on the exercise of state authority in the domestic realm, typically in favor of the individual as we have seen.  Indigenous peoples’ demands, which include demands for recognition of collective rights and self-determination, are resulting in a more radical altering of state sovereignty than that brought about by the internationalization of individual rights.   

As I indicated, a principal characteristic of state sovereignty doctrine is its protection of existing configurations of state authority over people and territory.  This corollary of state sovereignty finds expression in provisions of the UN Charter and other texts which protect the territorial integrity and political unity of states.  It is notable that several states insisted on including in the UN indigenous declaration language reiterating the principles of state territorial integrity and political unity, and hence we find that language in Article 46 of the Declaration.   It must be emphasized that these principles play a stabilizing role that can be conducive to human rights in democratic societies, and should not be seen as mere archaic remnants of state absolutism.  In a world that remains organized substantially by state jurisdictional boundaries, such international protection for the status quo of political and territorial ordering can be seen to advance, in some measure, widely shared values of stability and ordered liberty among peoples.  

But like state sovereignty doctrine generally, the principles of territorial integrity and political unity are not absolute, and it is increasingly understood that they are to yield when necessary to accommodate the collective rights and self-determination of peoples, including indigenous peoples.   Existing configurations of state authority have been found, in various ways, to suppress the cultural patterns of indigenous peoples–including those cultural patterns that extend into social, economic, and political spheres–and to perpetuate inequities rooted in the very patterns of state-building that gave rise to the status quo.  Under contemporary international law and prevailing policy, the status quo of political and territorial ordering is weakened when serves in this way as an accomplice to the subjugation of human rights.  As represented by the UN Declaration on indigenous rights, the international system is developing to promote appropriate changes in the status quo to remove oppressive conditions suffered by indigenous peoples, in a manner that is calculated, not to dismember or weaken states, but rather to ultimately strengthen them as legitimate conduits of human interest.

Ideally, sovereignty doctrine and human rights precepts, including those associated with self-determination, are to work in tandem to promote a stable and peaceful world.  The international indigenous rights movement has shown that, where there is a trampling of self-determination and related collective rights, presumptions in favor of non-intervention, territorial integrity, or political unity of existing states are be offset to the extent required to remedy the oppressive conditions.  Indigenous peoples are helping state sovereignty to become a doctrine less in the service of raw power and more in the service of peace, stability and coexistence of diverse peoples.
Finally, another development promoted by the emergence of indigenous peoples within the contemporary international human rights system has to do with the role of non-state actors.  Actors other than states have increasing influence within the international system, particularly its human rights regime.  Individuals themselves are rights holders and have some access to the international system in order to claim those rights.  Non-governmental organizations influence the development of international law, especially human rights law through advocacy efforts at United Nations, regional, and other institutions.  Labor unions also have significant access to the international human rights system, especially through the International Labour Organization.  Private corporations are increasingly scrutinized by international agencies and non-governmental organizations, and are thus subjects of international concern.  Therefore, the classic understanding of the subjects of international law is breaking down.  Contemporary international legal discourse does not only involve the examination of the rights of states and the duties of states.  Rather, there are multiple actors and increasingly multiple rights holders in the contemporary international system.
Indigenous peoples are among the numerous non-state actors that have managed to take advantage of openings in the international system and forge new ones in order to participate in and influence decision-making processes that extend into the international arena.  We can see this taking place this week here at the OAS as representatives of indigenous peoples and organizations actively participate in the discussions surrounding the OAS Declaration on indigenous peoples.  It is remarkable to see that indigenous participation virtually on a par with that of OAS member states.
For over three decades, representatives of indigenous peoples have been appearing before UN and regional human rights bodies in increasing numbers and with increasing frequency.  In response to indigenous peoples’ efforts, new institutions and programs have developed that are providing them unique avenues of access to the international arean.  Most notable among these is the UN Permanent Forum on Indigenous Issues.  Indigenous peoples and their organizations have direct access to this agency, which is the focal point of United Nations activity on indigenous matters, and they appear before the Permanent Forum in its public sessions to make written or oral submissions.  Additionally, eight of the sixteen members of the Permanent Forum are named by the President of the UN Economic and Social Council in consultation with indigenous peoples, and this has resulted in those eight being from indigenous constituencies. 


The increasing access of indigenous peoples to the international system is especially noteworthy in at least two respects.  First, without any political influence to speak of, indigenous peoples have been successful in using the language and methods of human rights to advance their demands, as I’ve already pointed out. 
Second, indigenous peoples appear to be gaining recognition as having a unique or sui generis status among non-state actors within the international arena, and associated with that unique status is an enhanced level of participation.  Indigenous peoples are not like ordinary NGOs in that indigenous peoples are not simply groups organized around particular interests.  Rather, indigenous peoples are by definition longstanding communities with historically rooted cultures, distinct political and social institutions, and their own legal systems.  They seek to have a presence in their own right as peoples in the international arena, and not just as representatives of a segment of civil society.  By gaining a foothold in the international system as they have, indigenous peoples are a significant force in making that system less state centered and more centered on human beings in their multiple relevant configurations, and this is a phenomenon with more general implications.  


So to conclude, indigenous peoples through multiple developments are having identifiable impacts on the international human rights system, with implications for the broader international community.  These developments are breaking new ground on issues concerning collective rights, self-determination, state sovereignty, and non-state actors, with a central feature being a challenge to the traditional vision of international law and the human rights as solely concerned with the state and the individual.  Having asserted themselves in the international arena, indigenous peoples have pursued a vision of a normative universe that stands against forces of the kind that have wreaked havoc on indigenous societies throughout history, and that accommodates and even celebrates diversity within states and the global community.  Indigenous peoples in this way are helping to bring about change in the broader international system for the protection of human rights, change toward a pluralistic global order grounded on respect for human rights and peaceful co-existence among diverse peoples. 
As I say this I’m reminded that such an optimistic outlook must always be tempered by an awareness of the harsh realities and challenges yet to be confronted. Still, I believe optimism of this kind should never be extinguished.  Certainly optimism has been an animating force in the international indigenous rights movement. 
With the permission of the members of Haudenasoune, or Iroquois, nations in the audience, I’d like to end by referring to the Haudenasoune Great Law of Peace, an utmost manifestation of optimism in the potential for a just and pluralistic global order, and about which I was first instructed by my friend Onondaga Chief Oren Lyons.  The Great Law of Peace promotes unity among individuals, families, clans, and nations while upholding the integrity of diverse identities and peoples.  It includes the symbol of a great tree with roots extending in the four directions to all peoples of the earth. All are invited to follow the roots to the tree and join in peaceful coexistence and cooperation under its great long leaves.

I thank for your attention.
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