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CUBA

I.
INTRODUCTION

10. The Inter-American Commission on Human Rights has paid special attention to the human rights situation in Cuba and, in the use of its competence, has observed and evaluated the human rights situation in special reports
, in Chapter IV of the Annual Report
, and through the case system.
 In addition, on several occasions it has asked the Cuban State to adopt precautionary measures for the purpose of protecting the life and personal integrity of Cuban citizens.

11. On January 31, 1962, the Government of Cuba was excluded from participating in the inter-American system by Resolution VI adopted at the Eighth Meeting of Consultation of Ministers of Foreign Affairs, held in Punta del Este (Uruguay).
 On June 3, 2009, during its Thirty-ninth Regular Session held in Honduras, the General Assembly of the Organization of American States (OAS) set aside Resolution VI adopted at the Eighth Meeting of Consultation of Ministers of Foreign Affairs and established that “the participation of the Republic of Cuba in the OAS will be the result of a process of dialogue initiated at the request of the Government of Cuba, and in accordance with the practices, purposes, and principles of the OAS.” 

12. The IACHR has recognized that the Cuban State – including the time of exclusion, is “juridically answerable to the Inter-American Commission in matters that concern human rights” since it “is party to the first international instruments established in the American hemisphere to protect human rights” and because Resolution VI of the Eighth Meeting of Consultation “excluded the present Government of Cuba, not the State, from participation in the inter-American system.”
 

13. Based on the criteria spelled out by the IACHR in 1997 to identify those states whose human rights practices merit special attention, the Commission has considered that the human rights situation in Cuba fits within the first and fifth criteria, insofar as the political rights enshrined in the American Declaration of the Rights and Duties of Man are not observed, and structural situations persist that have a serious and grave impact on the enjoyment and observance of fundamental rights enshrined in the American Declaration.

14. The restrictions on the political rights to association, freedom of expression, and dissemination of ideas, the lack of elections, the lack of an independent judiciary, and the restrictions on freedom of movement over decades have come to shape a permanent and systematic situation of violation of the human rights of the inhabitants of Cuba. In the course of 2012, the information available suggests that the general human rights situation has not changed. The above-indicated human rights situations, as well as severe repression and restrictions of human rights defenders persist. Also, the IACHR received information on violence and discrimination against LGTBI persons in Cuba.
15. In preparing this report, the Commission has obtained information from international agencies, civil society organizations, and the Cuban government via the official web site of the Ministry of Foreign Affairs of Cuba.  The Commission notes the scarcity of information available on human rights in Cuba from sources both on the island or abroad.

16. On January 23, 2013, the Commission sent this report to the State of Cuba and asked for its observations. The State did not respond.
II.
ECONOMIC SANCTIONS 

17. As regards the economic and trade embargo imposed by the United States on Cuba since 1961 and which continues in force, the IACHR reiterates its position in terms of the impact of such economic sanctions on the human rights of the Cuban population; accordingly, it reiterates that the embargo should end.
 Without prejudice to the foregoing, the economic embargo imposed on Cuba does not release the State of its obligation to carry out its international obligations, nor does it excuse the violations of the American Declaration described in this report. 
III.
SITUATION OF HUMAN RIGHTS IN CUBA

A.
Respect and guarantee by the State for the rights to life, liberty, and security of the person 

-
The death penalty

18. The Commission observes with concern that Cuban law makes the death penalty the punishment for a significant number of crimes, especially crimes against the security of the State.  The language of the law is broad and vague, and the death penalty can be applied even in the most summary proceeding
 that does not afford the minimum guarantees necessary for the accused to be able to exercise his right to an adequate legal defense.

19. As was observed in Chapter IV of the Annual report of 2008, the IACHR welcomes the fact that on April 28, 2008 the Council of State decided to commute the death penalty of those sentenced to that grave and irreparable punishment, and sentenced them to life or 30 years in prison instead.  However, three people sentenced to death for supposed terrorist crimes would appear not to have had their sentences commuted.

20. The Commission is mindful of the State’s comment to the effect that:
Even if it is included in the national legislation, the application of this sanction has a very exceptional nature in Cuba. It is only applied by the authorized tribunal, in extremely serious cases, for a reduced number of crimes for which this sanction is established, and it is nuanced by a wide range of requisites and guarantees that must be complied with. Life-term sentences are prescribed for some crimes with the aim of using this as an alternative for the death penalty.

[...]

Philosophically speaking, Cuba is against application of the death penalty. We are in favour of eliminating it when suitable conditions exist. 

We have been forced, in the legitimate defence of our national security, to establish and to apply severe laws against terrorist activities and crimes designed to destroy the Cuban state or the lives of its citizens, always adhering to the strictest legality and with respect for the most ample guarantees.”

21. The IACHR hopes that the commutation is extended to include all those sentenced to the death penalty.  
22. Having said this, the Commission observes that under Cuban law, a significant number of crimes carry the death penalty, especially crimes against the security of the State.  The language of the law is broad and vague. 
23. Capital punishment is the penalty for crimes against the security of the State; against peace and international law; against public health; against life and bodily integrity; against the normal conduct of sexual relations; against the normal development of childhood and adolescence; and against property rights.  The crimes against the security of the State that carry the death penalty are the following:  acts committed against the independence and territorial integrity of the State; those aimed at promoting war or armed action against the State; the provision of armed services against the homeland; providing aid and comfort to the enemy; espionage; insurrection;
 sedition; usurpation of political or military control; sabotage; terrorism; hostile acts against a foreign State; genocide; piracy; enrolling in the service of a foreign military force; apartheid
 and other acts against the security of the State.  Other capital offenses include: the unlawful production, sale, use, trafficking, distribution and possession of drugs, narcotics, psychotropic substances and others having similar effects;
 murder;
 rape;
 violent pederasty;
 corruption of minors;
 robbery committed with violence or intimidation.
  The death penalty is also the punishment for a significant number of offenses criminalized in broad or vague language that include expressions like “dangerous state.”

24. Furthermore, as previously noted, in Cuba the death penalty can be ordered even in especially expedited summary proceedings.  The Commission has written that “[a]lthough Article XVIII of the American Declaration refers to the simple and brief procedure whereby the courts will protect persons from acts of authority that violate any fundamental rights, the requirement of simplicity and brevity cannot be applied to a trial that does not allow the accused to defend themselves with all the guarantees of due process of law, and even more so in cases where the penalty that could be applied is irreversible by nature, that is, death.”

25. According to the information available to the Commission, the last time the death penalty was used in Cuba was in 2003, when Messrs. Lorenzo Enrique Copello Castillo, Bárbaro Leodán Sevilla García and Jorge Luis Martínez Isaac
 were executed.  However, the death penalty continues to be applied in the especially expedited summary trials.  The Commission believes that if capital punishment is an option, then the judicial branch must be an independent one, where judges exercise a high degree of scrutiny and respect the guarantees of due process.  Here, the Inter-American Court has written that:

capital punishment is not per se incompatible with or prohibited by the American Convention.  However, the Convention has set a number of strict limitations to the imposition of capital punishment.
 First, the imposition of the death penalty must be limited to the most serious common crimes not related to political offenses.
 Second, the sentence must be individualized in conformity with the characteristics of the crime, as well as the participation and degree of culpability of the accused.
 Finally, the imposition of this sanction is subject to certain procedural guarantees, and compliance with them must be strictly observed and reviewed.
   
26. The IACHR observes that the gradual trend in the hemisphere is toward abolition of the death penalty
 and, in that respect, welcomes the statement made by the Cuban State to the effect that: 
Even if the death penalty [sic] prescribed in the national legislation, Cuba understands and respects the arguments of the international movement that proposes its elimination or a moratorium. For that reason, our country has not rejected initiatives in the United Nations having this aim.

B.
Right to liberty and security of the person 

27. With respect to the right to liberty and security of the person, the American Declaration indicates that every human being has the right to liberty
 and no one may be deprived of it except in those cases and as per the forms established by pre-existing laws.
 According to the American Declaration, every person who has been deprived of liberty has the right to have the legality of his or her detention ascertained without delay by a court, and to be tried without undue delay, or otherwise to be released.
 In addition, every person accused of a crime has the right to be heard impartially and in a public proceeding, to be judged by courts previously established as per pre-existing laws, and to not be subject to cruel, infamous, or unusual punishment.
 
28. In relation to the right to personal liberty, the IACHR has observed with concern
 the continuation on the books and enforcement of criminal statutes in Cuba of the offense called “pre-delictive social dangerousness” (“peligrosidad social pre-delictiva”), provided for in the Criminal Code. Article 72 of the statute provides that:
Dangerous state is considered to be the special proclivity one finds in a person to commit crimes, demonstrated by the conduct observed in manifest contradiction with the norms of socialist morality. 

29. The definition of “estado peligroso” (“dangerous state”) is contained in Article 73(1) of the Criminal Code, which establishes that such a state “is noted when any of the following indicators of dangerousness is observed in the subject: (a) habitual drunkenness or dipsomania; (b) drug addiction; and (c) antisocial conduct.” Article 73(2) provides:
anyone who habitually breaks the rules of social coexistence through acts of violence, or by other provocative acts, violates the rights of others, or who by his or her general conduct violates the rules of social co-existence or disturbs the order of the community, or lives as a social parasite from the work of others, or exploits or practices socially reproachable vices, is considered to be socially dangerous by virtue of such anti-social conduct.  

30. Article 75(1) of the Criminal Code provides that “anyone who, although not covered by any of the dangerous states described in Article 73, has ties or relations to persons who are potentially dangerous to society, to other persons, and to the social, economic and political order of the social State and may therefore be inclined to commit crimes, shall be warned by the competent police authority.” 
31. If a person engages in one of the forms of conduct defined as dangerous, security measures, both pre- and post-delictive, may be applied to him or her. Article 78 of the Criminal Code provides that the person found to be in a “dangerous state” may be subject to the imposition of therapeutic, re-educational, or surveillance measures by the organs of the National Revolutionary Police. One of the therapeutic measures consists – according to Article 79 – of being confined to care facilities, psychiatric institutions, or detoxification centers.
 The re-education measures are applied to allegedly anti-social individuals and consist of confinement in a special establishment for work or study, and handing the person over to a work collective for monitoring and orienting their conduct.  These measures are imposed for at least one year and no more than four years. 
32. These rules of the Cuban Criminal Code are supplemented by Decree No. 128, issued in 1991, which establishes that the declaration of pre-delictive dangerousness must be decided in a summary proceeding. According to that decree, the National Revolutionary Police puts together a case file that shows the conduct of the “dangerous person” and presents it to the Municipal Prosecutor, who has two days to decide whether to present it to the Municipal Court. If the Municipal Court considers the case file complete, it sets the date for the hearing in which the parties appear. Twenty-four hours after the hearing is held the Municipal Court must hand down its judgment.
33. The Commission considers that the criminal law should punish offenses or even frustrated attempts to commit an offense, but never attitudes or presumptions of an offense.
 The IACHR is concerned about the use of the criminal law provisions concerning dangerousness, for it is a subjective concept on the part of the person making such a determination, and its vagueness constitutes a factor of juridical insecurity for the population, since it creates the conditions for the authorities to commit arbitrary acts. The Commission also considers it extremely serious that these provisions – which are per se incompatible with the principles established in the American Declaration – are applied using a summary procedure to persons who have not committed any offense but who according to the discretion of the Cuban authorities are considered dangerous (peligrosas) to society, and therefore deserving of severe measures of security depriving them of liberty.
 In these cases, the State intervenes without limitations and does not hesitate to violate the right to individual liberty. 
34. The impairments to the personal liberty of political dissidents in Cuba will be evaluated in the next section. 
C.
Respect for and guarantee of political rights 

35. Political rights are of fundamental importance and are closely related to a set of other rights that make democratic government possible. According to the Inter-American Democratic Charter signed in Lima, Peru, on September 11, 2001, representative democracy constitutes the system recognized and required in the OAS for the stability, peace, and development of the region. The existence of free elections, independent and effective branches of government, and full respect for the freedom of expression, among others, are foundational characteristics of democracy that cannot be evaluated in isolation. From that perspective, fully guaranteeing human rights is not possible with the effective and unrestricted recognition of the rights of persons to constitute and participate in political groupings. 
36. The right to vote is one of the essential elements of democracy and one of the means by which citizens freely express their will and exercise the right to political participation. This right means that the citizens can directly and freely, in conditions of equality, choose who will represent them in making decisions on public affairs.
 Political participation in turn through the exercise of the right to be elected presupposes that citizens can run as candidates on equal conditions and that they can hold public office subject to election if they win the required number of votes. The American Convention prohibits the suspension of this right even in states of emergency.
 
37. One of the main criteria for including Cuba in Chapter IV of the Annual Report is the lack of free elections in keeping with internationally accepted standards, which violates the right to political participation enshrined in Article XX of the American Declaration of the Rights and Duties of Men, which provides:

Artcle XX – Right to vote and to participate in government. Every person having legal capacity is entitled to participate in the government of his country, directly or through his representatives, and to take part in popular elections, which shall be by secret ballot, and shall be honest, periodic and free.

38. Article 3 of the Inter-American Democratic Charter defines the elements of democratic government in the following terms:
Essential elements of representative democracy include, inter alia, respect for human rights and fundamental freedoms, access to and the exercise of power in accordance with the rule of law, the holding of periodic, free, and fair elections based on secret balloting and universal suffrage as an expression of the sovereignty of the people, the pluralistic system of political parties and organizations, and the separation of powers and independence of the branches of government.
39. The State has affirmed that “Cuba’s democratic system is based on the principle of ‘government of the people, by the people and for the people’,” adding that “[t]he Cuban people participate in the exercise and active control of Government through its political and civil institutions and in the framework of its laws.”
  In addition, it has stated that the restrictions provided for by law on the enjoyment of some political rights in Cuba have been the minimum essential for ensuring the right to self-determination, peace, and life of the entire people, as a response to the mounting anti-Cuban aggressiveness of the Empire.
 
40. The American Declaration and the Inter-American Democratic Charter reflect a broad conception of representative democracy which, as such, rests on the sovereignty of the people, and in which the functions by which power is exercised are performed by persons chosen in free elections representative of the popular will. 
41. In the view of the Commission those elements are not present in the Cuban elections, which are characterized precisely by the lack of plurality and independence and the absence of a framework of free access to various sources of information. In light of the international standards noted, the Commission reiterates that the lack of free and fair elections, based on universal suffrage and secret ballot as an expression of popular sovereignty
, violates the right to political participation of the Cuban people. 
1. 
Situation of Defenders, Political Dissidents, and Political Repression 

42. In 2006, the Commission notified the parties and published, in its Annual Report, Report on the Merits 67/06
, in Case 12,476 (Oscar Elías Biscet et al.) regarding the political dissidents who were detained and prosecuted by highly summary procedures in the so-called “Black Spring” of 2003, based on the application of Article 91
 of the Cuban Criminal Code, as well as Law 88 on Protection of the National Independence and Economy of Cuba, for acts related to the exercise of fundamental freedoms such as the freedom of thought, conscience, opinion, and expression, as well as the right to peaceful assembly and free association. The sentences ranged from six months to 28 years in prison. 

43. In Report 67/06, the IACHR concluded that the Cuban State violated several articles of the American Declaration, including Articles I, II, IV, VI, XX, XXI, XXII, XXV, and XXVI, to the detriment of the victims in the case; Article V in relation to eight of the victims; the violation of Article X to the detriment of 14 victims, and the violation of Article XVIII to the detriment of 73 victims. In addition, the Commission concluded that the State had not violated Articles IX, XI, or XVII of the American Declaration to the detriment of the victims.

44. Moreover, the IACHR recommended to the State of Cuba:

1. Order the immediate and unconditional release of the victims in this case, overturning their convictions inasmuch as they were based on laws that impose unlawful restrictions on their human rights.

2. Adopt any measures necessary to adapt its laws, procedures and practices to international human rights law. In particular, the Commission is recommending to the Cuban State that it repeal Law No. 88 and Article 91 of its Criminal Code, and that it initiate a process to amend its Constitution to ensure the independence of the judicial branch of government and the right to participate in government.

3. Redress the victims and their next of kin for the pecuniary and non-pecuniary damages suffered as a result of the violations of the American Declaration herein established.

4. Adopt the measures necessary to prevent a recurrence of similar acts, in keeping with the State’s duty to respect and ensure human rights.
 

45. From July 2010 to March 2011, the Government of Cuba released persons who had been deprived of liberty since 2003 in the “Black Spring” (“Primavera Negra”), including the victims of Case 12,476 before the IACHR.
 Most of the people were released under the condition to be sent to Spain. 
46. The IACHR reiterates that the guilty judgments handed down against the political dissidents should be set aside since they were based on laws that imposed illegitimate restrictions on human rights.
 In addition, granting conditional release amounting to house arrest (licencias extrapenales) to those who having been released opted to stay in Cuba does not constitute compliance with the recommendations that the IACHR issued in its report on the merits.

47. According to the information received, in the course of 2012 the Government continued to carry out what the IACHR has referred to as a tactic of political repression on the basis of systematic arrests for several hours or a few days, threats, and other forms of harassment directed against opposition activists. 

48. In effect, in the course of 2012, information has continued to be received on physical attacks, threats, harassment, and acts of repudiation against human rights defenders, particularly in the context of the repression of expressions of social protest related to the rights of persons deprived of liberty due to their dissidence or political opposition. The report by Amnesty International published on March 22, 2012, is consistent with the assessment made by the Commission in its 2011 Annual Report, indicating that the repression of human rights defenders in Cuba takes the form of physical assaults and detentions for brief periods ranging from a few hours to several days.

49. According to the Comisión Cubana de Derechos Humanos y Reconciliación Nacional, during the first half of 2012 there were more than 3,000 temporary detentions allegedly due to “political motivations.”
 The figures offered by the same organization indicate the following record of detentions per month: January, 631; February, 604; March, 1,158; April, 402; May, 423; and June, 427 detentions. According to the organization, in all cases the detentions were carried out arbitrarily and using different modalities, that is, for a duration of “a few hours” or several days, and in some cases “confinement under subhuman conditions” was reported, or “the subsequent abandonment of detainees in remote or desolate places.” In addition, the detentions were said to be carried out by the political police and were said to have been aimed at impeding the participation of the persons detained in different types of activities (political, social, religious, etc.). The organization highlights that the figures would represent more than twice the number of detentions recorded for the same period in 2011, and four times more than the record obtained in 2010; which would mean an upward trend in what is referred to as “low-intensity” political repression.

50. By press release of January 23, 2012, the Inter-American Commission condemned the death of Cuban dissident Wilmar Villar, who was a member of the Unión Patriótica de Cuba, an opposition group in Cuba.
 According to the information available, Mr. Villar died after having been on a hunger strike to protest the criminal proceeding brought against him and the judgment handed down by a Cuban court that convicted him of “contempt of authority, resistance, and attempted criminal activity” (“desacato, resistencia y atentado”). 

51. The IACHR received information that indicates that on April 30, 2012, 10 human rights defenders were assaulted, beaten, and arrested in the city of Colón, Matanzas, while staging a demonstration across from the offices of the State Security agency and the institutional headquarters of the Communist Party in that city to demand the return of a banner and edible goods that were said to have been confiscated from some political dissidents. Among the persons said to be affected were Iván Hernández Carrillo, Diosdado González Marrero, Francisco Rangel Manzano, Iván Méndez Mirabal, and the Ladies in White Blanco Alejandrina García de la Riva, Asunción Carrillo, Leticia Ramos Herrería, Caridad Burunate Gómez, Mercedes Caridad Laguardia, and Yanelis Pérez Rey.

52. The IACHR also received information on the alleged detention of José Daniel Ferrer García, leader of the organization Unión Patriótica de Cuba (UNPACU), on April 2, 2012, while his home was being searched by state agents, who were also said to have mistreated his older daughter and to have pillaged his personal belongings. According to the information provided, the UNPACU was organizing a peaceful demonstration to demand the release of other activists who were said to have been arbitrarily detained, and who at that moment remained in prison.
  

53. It was reported that this same defender was detained once again on May 9, 2012, and subjected to other acts of harassment, such as the surveillance of his home by two patrol cars of the political police, who were said to have threatened to detain him if he attempted to go to the city of Havana, or that they would place nails to pop the tires of bicycles or cars of persons who attempted to go to his home. On November 5, 2012, the IACHR decided to grant precautionary measures on his behalf and on behalf of Andrés Carrión Álvarez, Ángel Moya Acosta, Félix Navarro Rodríguez, Arnaldo Ramos Lauzurique, Martha Beatriz Roque Cabello, Héctor Maseda Gutiérrez, Pedro Arguelles Morán, Oscar Espinosa Chepe, and others, who were allegedly said to have been subjected to continuous arbitrary assaults and detentions, apparently due to their opposition to the government. Precautionary measures were granted considering that their lives and personal integrity were being placed at risk.  
54. In October 2012, the organization “Directorio Democrático Cubano” reported that attacks were suffered by three of its members (Yanisbel Valido Pérez, Hanoi Almeida Pérez, and Alexei Sotolongo Díaz) after they were arrested on October 17 with the alleged participation of officials from the Ministry of Interior. According to the organization’s spokespersons, the three persons detained were subjected to “extreme beatings” and one of them had blows to the head and memory lapses.

55. The Commission was informed that during the month of November 2012, numerous detentions continued against opposition activists. By press release of November 9, 2012, the IACHR condemned the wave of arbitrary detentions of human rights defenders that took place in the first days of November in Cuba, when it was reported that at least 37 persons were detained, especially in the cities of Havana and Camagüey.

56. The IACHR notes the detentions that occurred on November 7 and 9 allegedly by officials of the State Security Department in conjunction with the National Revolutionary Police. According to the information provided on November 7, attorney Yaremis Flores Marín was detained as she left her home situated in the province of Havana, by security and police agents. Her family members reported that the authorities had not given them information on her whereabouts until November 8 when, through the “switchboard of the National Revolutionary Police – 106t” they indicated that she was detained at the “Criminal Investigation and Operations Division” and that an investigation had been initiated against her for the crime of “dissemination of false news against international peace.”
 According to the information provided, Ms. Flores was released the night of November 9; nonetheless, the release papers did not indicate whether she would continue to be under investigation and on what charges. 

57. Related to Ms. Flores’s arrest, the IACHR also received information that indicates that the day of her detention a group of persons went to Department 21 of State Security to request information as to her whereabouts. These persons included her husband, Veizant Boloy González; Antonio González-Rodiles Fernández, director of the independent project “Estado de Sats”; Rolando Reyes Rabanal, an independent journalist and member of the “Movimiento opositores por una nueva República” (“Movement opponents for a new Republic”) and the “Comisión de Atención a Presos Políticos y sus familiares” (“Commission for Attention to Political Prisoners and their family members”); Andrés Suárez, a member of the “Comisión de Atención a Presos Políticos y sus familiares”; and another group of persons who left after receiving no response from the authorities. Nonetheless, they were said to have been violently arrested subsequently by persons in plainclothes who identified themselves as agents of the security corps
. As reported, an agent was said to have grabbed Mr. Rodiles “by the head and beaten him against the rear windshield of the patrol car where … he was along with another official wearing a green uniform from the Ministry of Interior, he was beating him on the ribs to force him into the car, while two other men grabbed him by the feet for the same purpose.” The rest of the persons detained were transferred to different police units where they reported they remained for several hours until they were released with no charges being brought against them. The Commission learned that a complaint was filed with the Office of the Attorney General of the Republic regarding these events to have the complaints investigated, to have sanctions imposed on the officials involved, and for compensation for the damages caused.
 

58. Regarding the situation of Mr. Rodiles, the information available indicates that he was detained at the Division of Criminal Investigations and Operations of the Ministry of Interior, for the crime of resisting authority, where he remained until November 26, 2012.
  Mr. Rodiles publicly denounced the physical violence to which he was subjected during his arrest and in the wake of which he had marks on his body and had suffered pain during the time he was detained. His family members denounced that the forensic exam to show the lesions received during his detention was not performed.

59. Various Cuban organizations indicated that several persons, among them Yoani Sánchez, Reinaldo Escobar, and other activists, went to the police station of Acosta, in Havana, to call for the release of those who were arrested; as a result, they themselves were detained. Human rights defender Berta Soler, leader of the Ladies in White, was said to have declared that subsequently her husband, Ángel Moya, was arbitrarily detained along with Julio Aleaga, Librado Linares, Félix Navarro, Iván Hernández Carrillo, Eduardo Díaz Fleites, and Guillermo Fariñas Hernández.
 
60. It was also reported that in the city of Camagüey Virgilio Mantilla Arango was arrested in a violent procedure, and that subsequently Humberto Galindo Moya, Elicardo Freire Jiménez, and Ángelo Guillermo Álvarez Olazábal were so arrested. The persons who were said to have gone to the police unit of the Garrido district in the city of Camagüey to demand the release of the political prisoners were also said to have been arrested. They are: Pablo Jiménez, Alberto Faustino Calá, Jeiser Torres, and Santos Manuel Fernández Sánchez. 

61. The information received by the IACHR indicates that the reprisals against human rights defenders include searches of their persons and homes. It was reported that on September 6, 2012, members of the Frente Nacional de Resistencia Cívica y Desobediencia Civil “Orlando Zapata Tamayo” held a march in opposition to the government. While there were no arrests during the demonstration, once it was over the home of Misahel Valdés Díaz, a member of the national executive committee of the Frente and its coordinator in Santiago de Cuba, had been searched, and that in that operation Vivian Hernández Peña, a member of the organization Ladies in White, was arrested, along with Misahel’s wife and daughters, one of them two years of age.

62. The IACHR has continued receiving information that is said to confirm that there is a climate of hostility and cruelty against women human rights defenders in Cuba, and especially against the members of the group Ladies in White, which takes the form of an attitude of repression and repudiation of the organization’s activities. According to the information received, women human rights defenders continue to the be victims of repeated physical assaults, are arbitrarily detained during demonstrations of social protest, and are limited or impeded from peacefully exercising their right to assembly.

63. The IACHR monitored this situation during its 144th period of sessions. Specifically, during the hearing regarding acts of aggression directed against women human rights defenders by security agents of the Cuban State, the IACHR was told that such acts of aggression had worsened since 2011. According to the information provided by the persons who requested the hearing, of the more than 1,000 arbitrary arrests of human rights defenders reported in Cuba as of March 2012, more than 50% were of women defenders.
 
64. The type of acts of aggression perpetrated against women human rights defenders in Cuba was also a topic taken up during that hearing. In this respect, the IACHR was informed that in addition to the beatings, searches of homes, death threats, and arbitrary arrests that women human rights defenders have been subjected to constantly were new forms of aggression, as there have been reports of women sexually harassed and threatened with rape, and of women who had been forcibly stripped in public and even bitten by security agents, in both public places and in the detention centers to which they are said to have been taken.
 
65. In the case of the group Ladies in White
, the information received by the IACHR indicates that the attacks, threats, and acts of aggression against their members were constant and would be aimed at avoiding holding events and public expressions of social protest, as well as the peaceful exercise of the right to assembly. More details on this topic are explained in Section D of this report.
66. The IACHR received information about the detention of Leticia Ramos Herreria, a member of the Ladies in White, and Eduardo Pacheco Ortiz, both members of the “Movimiento Independiente Opción Alternativa – MIOA,” which occurred on November 3, 2012, allegedly by state security agents in the municipality of Cárdenas, province of Matanzas. According to the report, both were forced by the security agents to get out of the vehicle in which they were travelling and to get into a jeep of the National Revolutionary Police in which they were taken to a local police unit where they were physically assaulted.

67. In addition, the IACHR has learned that the threats received by the women defenders referred to possible acts against the members of their families, especially against their children. In this respect, the Commission was informed that after the death of dissident Willmar Villar Mendoza, on January 19, 2012, his wife Maritza Pelegrino Cabrales, a member of the Ladies in White, had been approached by state agents who allegedly threatened to take her two daughters, 7 and 5 years of age, if she continued her activities in the organization.
  In addition, Damaris Moya Portieles, an activist with the Movimiento Femenino por los Derechos Civiles Rosa Parks, was said to have been arrested on May 2, 2012, and according to the information available, the officials of the political police threatened to rape her 5-year-old daughter.

68. In the face of the situation described, the IACHR has granted precautionary measures to protect the life and integrity of several women human rights defenders and their families in Cuba. Such was the case of Damaris Moya Portieles, mentioned in the previous paragraph. The IACHR also granted precautionary measures on behalf of Sonia Garro, a member of the organization Ladies in White and of the Fundación Afrocubana Independiente, who was at the women’s prison known as Penitenciario de Mujeres de Occidente pursuant to a preventive detention measure, and deprived of food as the result of an incident that occurred with a woman prisoner. Finally, the IACHR ordered precautionary measures on behalf of Yoanni María Sánchez Cordero, who was reportedly being subjected to frequent acts of aggression and detention, presumably due to having published several articles on the Internet regarding the human rights situation in Cuba.

69. In addition to the acts of aggression against women human rights defenders, in 2012 the IACHR has continued receiving information regarding physical attacks and arbitrary detentions of dissident leaders and opponents of the government. According to the information, these detentions intensified around the visit by Pope Benedict XVI to the city of Havana for the purpose of repressing any expression, denunciation, or protest related to the defense of human rights that might occur during that event.
 
D. Respect and guarantee by the State of the right to freedom of expression

70. In 2012, the situation of freedom of expression in Cuba has been similar to the situation in recent years. The IACHR has repeatedly indicated that Cuba is the only country in the America in which one can say that there is no guarantee whatsoever for the right to freedom of expression. The following paragraphs describe some of the problems that arise in Cuba in the exercise of that right. 

1.
Detentions, acts of aggression and threats to journalists and media outlets 

71. As pointed out in the previous section, the IACHR received information on the various acts of harassment and detentions of the group “Ladies in White” [“Las Damas de Blanco”]. According to available information, on February 9, 2012, at least 15 members of the Ladies in White were prevented from leaving their homes or they would have been arrested to keep them from attending a workshop organized by blogger Yoani Sánchez. One of the women who attempted to attend, Aimé Cabrales, was reportedly beaten by women and several police officers who besieged her home. On February 19, the Archbishop of Santiago de Cuba, Monsignor Dionisio García Ibáñez, reportedly helped evacuate some 14 women from the Ladies in White who had taken refuge in the Basilica of the Virgin of Charity [Nuestra Señora del Cobre] after mass, and that they declared they were going on a hunger strike in response to being under siege by pro-government groups said to be threatening them.
 On February 23, a sizable group of pro-government demonstrators staged an act of repudiation [“mitin de repudio”] and for several hours blocked the entry and exit of the Ladies in White in Havana when some 40 women were in a building in commemoration of the second anniversary of the death of dissident Orlando Zapata. Several persons who participated in the tribute were said to have been detained by the political police.
 On March 17 and 18, 2012 nearly 70 Ladies in White were reported detained on commemorating the ninth anniversary of Black Spring [Primavera Negra].
 On April 18, 13 of the Ladies in White were said to have been arrested to keep them from holding their monthly meeting, held the 18th of each month. Another group of women were kept from leaving their homes to attend the meeting. According to the information available, in April nearly 97 Ladies were arrested to keep them from attending Sunday mass in different cities.
 On May 27, 13 Ladies were reportedly arrested to keep them from attending Sunday mass in different parts of the country. That day five Ladies in White were detained in El Condado, Santa Clara.
 On June 15, nearly 30 Ladies in White were detained to keep them from attending a “literary tea” and celebrating Fathers Day in the different parts of Cuba. Twenty-two of these detentions were said to have occurred in Guantánamo and Granma, Palma Soriano, and Santiago de Cuba, and eight others in Villa Clara while the persons detained were traveling to Havana.
 On July 18, 30 Ladies in a group were detained at their homes to keep them from attending the “literary tea.” According to the information available, members of government security visited them at their homes, and threatened and warned them that if they attended that meeting they would be taken to jail for 72 hours.
 On September 20, 50 Ladies in White were reportedly detained while on their way to Havana to participate in activities organized to commemorate the political activists who died the day of Our Lady of Ransom [la Virgen de la Merced] and released September 22 and 23.
 On November 11, 44 women members of the organization were detained and beaten by police and State Security agents while attempting to attend Sunday mass.
 As of the writing of this report, the detentions of the Ladies in White continued to be systematic, impeding the exercise of their right to assembly and to demonstrate at the events convened by the organization. 
72. The Commission was informed of the October 4 detention of Yoani Sánchez, an independent blogger and critic of the Government of Cuba, along with her husband, journalist Reinaldo Escobar, and blogger Agustín López Canino Díaz. According to the information received, the three persons detained were on their way to cover trial regarding the death of Cuban dissident Oswaldo Payá when they were detained, presumably so they would not interfere in the trial. They were released 30 hours after being detained.
  The information available indicates that other journalists were detained allegedly in relation to the trial.
  According to the information received, Sánchez was detained once again on November 8 along with bloggers and journalists Orlando Luís Pardo, Eugenio Leal, Julio Aleaga, Angel Santiesteban, Guillermo Fariñas, and Iván Hernández Carrillo, after demonstrating against the detention of other human rights defenders across from a police station in Havana.
 
73. In May 2012, journalist Gerardo Younel Ávila, a photo-journalist with Hablemos Press, was said to have been detained on leaving his house in the municipality of Cerro. Later, he was reportedly detained again on June 23, July 14, and July 28. Journalist Enyor Díaz Allen of the same agency was detained when travelling from Cuba to Guantánamo. On July 23 he was detained for 72 hours. On June 11 editor Ernesto Aquino of Hablemos Press was said to have been summoned by the authorities. On June 23 journalist Magaly Norvis Otero was also said to have been summoned to a police station where she was reportedly warned that should would be jailed if she continued her journalism and “enemy propaganda.” These events are said to have occurred after the news agency Hablemos Press had begun the weekly publication of a Newsletter.

74. According to the information received, on July 24 journalists and activists Guillermo Fariñas and Julio Aleaga Pesant were held for at least nine hours, along with several political dissidents, on concluding the mass in Havana for deceased opposition leader Oswaldo Payá.
 According to information received, detentions of political dissidents due to their exercise of the freedom of expression escalated in August. According to the Comisión Cubana de Derechos Humanos, that month there were 521 politically-motivated temporary detentions, which in most cases lasted a few hours or days.
  Among the persons detained were dissident leader José Daniel Ferrer, arrested on charges of “public disorderly conduct” [“desórdenes públicos”] on August 23 and released three days later. After July 24, Fariñas was reportedly detained on August 17, 19, 21, and 23.
  In addition, on September 1 blogger Orlando Luis Pardo was reportedly detained in Havana for nine hours when he was preparing to attend and participate as moderator in a roundtable discussion to analyze current issues in Cuba.

75. According to the information received, artist Yanoski Mora was detained on September 29 purportedly for having painted reproductions of photographs of Fidel Castro in a meeting with indigenous leaders in the United States in which he was wearing feathered headdress.
 In addition, journalist and lawyer Yaremis Flores was reportedly detained on November 7 for approximately 24 hours by agents who made reference to her reports. Flores had written articles critical of the Government of Cuba. Her detention was said to have inspired demonstrations by other journalists and human rights defenders, at least 36 of whom were also reported to have been detained by the security forces.

76. The IACHR was informed of the threats that had been received by independent journalist Odelín Alfonso Torna, made by a former officer of the political police on February 7, 2012. According to the information received, in November, 2011 he had published an article at the website CubaNet in which he reported irregular conduct by the agent. The officer was said to have been dismissed because of the publication, and his step-father had warned that he was going to “deal machete blows to” [“machetear”] the journalist. On February 9, the journalist was summoned by the political police to warn him that he should “avoid aggressive journalism.”

77. The Inter-American Commission recalls that principle 9 of the Declaration of Principles on Freedom of Expression of the IACHR establishes: “[t]he murder, kidnapping, intimidation of and/or threats to social communicators, as well as the material destruction of communications media violate the fundamental rights of individuals and strongly restrict freedom of expression. It is the duty of the state to prevent and investigate such occurrences, to punish their perpetrators and to ensure that victims receive due compensation.” 

3.
Subsequent liability 

78. On November 14, journalist José Antonio Torres of the official daily newspaper Granma was reportedly sentenced to 14 years in prison for espionage, and his university degree in journalism was reportedly suspended.
  According to the information available, Torres was detained in February or March 2011 for allegedly offering to share classified information with representatives of the Government of the United States. In July 2010 and January 2011 Torres had published reports critical of alleged anomalies committed in the construction of a major aqueduct in Santiago, under the direct supervision of the vice-president of the Council of State, Commander Ramiro Valdés Menéndez. The articles were originally praised by President Raúl Castro, who admitted he “had discrepancies” with some of the journalist’s ways of approaching the matter, but he sent him an “acknowledgement” for his steadfastness (“constancia”) in keeping track of the project.
 

79. The Commission was informed of the detention of Calixto Ramón Martínez Arias, a journalist with the agency Hablemos Press, on September 16, in the context of a criminal proceeding against him for desacato.  Martínez Arias had been detained at the international airport while investigating alleged irregularities in the handling of drugs provided to Cuba by the World Health Organization. According to the information received, he was beaten and sprayed with pepper spray in the custody of the National Revolutionary Police of Santiago de Las Vegas. Martínez Arias was said to have investigated and written on the cholera and dengue outbreaks in Cuba before the Government recognized the problem.
 The Commission learned that Martínez had reportedly been transferred to a punishment cell on November 20 and that he was on a hunger strike as of late November.
 Martínez had previously been detained on May 10 in Havana while covering an activity organized by opposition groups and was later said to have been transferred against his will to the province of Camaguey.
 

4.
Other relevant situations 

80. In February 2012 Cuban authorities were said to have denied Yoani Sánchez permission to leave Cuba to travel to Brazil. She had been invited to participate in the presentation of a documentary on freedom of the press for which she had been interviewed. Sánchez obtained a visa to enter Brazil. She noted in her Twitter account that it was the nineteenth time the Cuban State had prevented her from leaving the country.

81. The IACHR was informed of several actions by the authorities against independent journalists before and after the visit by Pope Benedict XVI, on March 27 and 28. According to the information received, the telephones of several journalists and dissidents had been disconnected, among them journalists Aini Martín Valero, José Antonio Fornaris, Luis Cino, Jorge Olivera, Juan González Febles, Dania Virgen García, Gustavo Pardo, Eugenio Leal, Calixto Ramón Martínez, and Roberto de Jesús Guerra. Journalists Alberto Méndez Castelló and Luis Felipe Rojas were said to have been detained by the Police for several hours.
 On March 23, journalist Julio Alega Pesant was reportedly detained for several hours and taken forcibly from the city of Santiago de Cuba to Havana to keep him from covering the Pope’s visit.

82. On May 12, bloggers Eugenio Leal and Miriam Celaya were said to have been intercepted by the Police, who kept them from participating in a public activity convened by the social network Observatorio Crítico.
 The IACHR was informed that the Cuban authorities had threatened to prevent a concert from being held that was organized by the group Por Otra Cuba; its purpose was to promote ratification by Cuba of the human rights treaties of the United Nations. According to the information received, the concert was held on September 28.

83. The first principle of the Declaration of Principles on Freedom of Expression of the IACHR establishes: “[f]reedom of expression in all its forms and manifestations is a fundamental and inalienable right of all individuals. Additionally, it is an indispensable requirement for the very existence of a democratic society.” And Principle 13 of the Declaration of Principles stipulates: “[t]he exercise of power and the use of public funds by the state, the granting of customs duty privileges, the arbitrary and discriminatory placement of official advertising and government loans, the concession of radio and television broadcast frequencies, among others, with the intent to put pressure on and punish or reward and provide privileges to social communicators and communications media because of the opinions they express threaten freedom of expression, and must be explicitly prohibited by law.  The means of communication have the right to carry out their role in an independent manner. Direct or indirect pressures exerted upon journalists or other social communicators to stifle the dissemination of information are incompatible with freedom of expression.” The fifth principle establishes: “[p]rior censorship, direct or indirect interference in or pressure exerted upon any expression, opinion or information transmitted through any means of oral, written, artistic, visual or electronic communication must be prohibited by law. Restrictions to the free circulation of ideas and opinions, as well as the arbitrary imposition of information and the imposition of obstacles to the free flow of information violate the right to freedom of expression.” 

E.
Respect and guarantee by the State of the rights of assembly and association 

84. According to the American Declaration every person has the right to work
, to assemble peaceably
, and to associate with others to promote, exercise, and protect his or her legitimate interests.
 As regards the freedom of association, the Commission reiterates its concern over the existence of a single trade union federation officially recognized and mentioned in Cuban legislation, which has been the subject of permanent attention of the International Labor Organization. The Commission, in agreement with the International Labor Organization, considers that trade union pluralism should be possible in all cases, and that the law should not institutionalize a de facto monopoly on referring to a specific union federation.
 The Commission wishes to highlight that one of the guiding principles of the International Labor Organization, of which Cuba is a signatory, includes “recognition of the principle of freedom of association” as an essential requirement for “the peace and harmony of the world.” 

F.
Observance and guarantee of the exercise of freedom of movement and residence

85. The American Declaration of the Rights and Duties of Man provides that “Every person has the right to fix his residence within the territory of the state of which he is a national, to move about freely within such territory, and not to leave it except by his own will.”
 The Commission considers that although the American Declaration does not explicitly recognize every person’s right to return to his or her country, that right is implicitly recognized in the Declaration.  The IACHR has held that “[t]he right of every person to live in his own country, to leave and return when he deems convenient […]” is an elementary right that "is recognized in every international instrument that protects human rights.”
 In effect, Article 13(2) of the Universal Declaration of Human Rights provides that "Anyone has the right to leave any country, including his own, and to return to it."

86.  The IACHR has observed that according to the texts cited above, the right of residence and movement is related to the right of nationality. The latter is recognized in Article XIX of the American Declaration, and the Commission has underscored that its observance is an imperative and has condemned situations in which the right to nationality is violated as a result of the government’s action against its political adversaries.

87. The Commission believes that exercise of the right to freedom of residence and movement can under no circumstances lead to the loss of nationality, and were such a penalty imposed for exercising that right, it would be unlawful; hence, no government can threaten loss of nationality to prevent a person from returning to his native country, regardless of status.

88. Since 1983, the Commission has expressed its concern over the failure to protect the right of residence and movement in Cuba, recognized in Article VIII of the American Declaration of the Rights and Duties of Man. The right to residence and movement includes several dimensions: (a) the right of every person to fix his or her residence in the territory of the State of which he or she is a national; (b) the right of every person to move about freely within that territory; and (c) the right of every person not to leave the territory of the state of which he or she is a national other than by his or her own will. 

1.
The right of residence and movement or transit in the City of Havana 

89. The Constitution of Cuba recognizes that citizens – without distinction as to race, color of skin, sex, religious beliefs, national origin, and any other distinction harmful of human dignity – may be domiciled in any sector, zone, or neighborhood of the cities and may stay in any hotel.
 Nonetheless, and despite the constitutional provision, the Commission observes that in Cuba restrictions persist that impede the full exercise of this right by any person to reside freely in the territory of Cuba. 
90. Decree 217 of 1997
, on domestic migratory regulations for the city of Havana, restricted the right to reside freely in that city for those persons who, originally from other parts of the country, seek to establish their domicile in, reside in, or live permanently in a dwelling situated in the city of Havana, or those who, coming from other municipalities, seek to establish domicile, reside in, or live permanently in a dwelling in the municipalities of La Habana Vieja, Centro Habana, Cerro, and Diez de Octubre, and it requires that they request permission from administrative authorities in order to reside in the capital. That decree imposed fines and the obligation to return to the place of origin for those persons who violate its provisions. The foundation of the Cuban government for implementing the restrictions of Decree 217 of 1997 is that “[i]n recent years there [has been] a movement of persons who, coming from other territories of the country move to the City of Havana for the purpose of establishing their domicile, residing, or living with another person, which increase[d] in that City the already serious housing problem, the difficulties ensuring stable employment, adequate urban transport, and the support of water, electricity, domestic fuel, and impact[ed] on the quality of the services needed.” 
91. Accordingly, persons interested in residing in the city of Havana had to request authorization to reside there permanently, and doing so in violation of the domestic Cuban provisions exposed the persons to fines and to being deported to their place of origin. The implementation of Decree 217 meant that dozens of persons were detained by the police and forced to return to their places of origin. According to Human Rights Watch, this decree was “often used to prevent dissidents from traveling to Havana to attend meetings, and to harass dissidents from other parts of Cuba who live in the capital.”
 
92. Article 5 of Decree No. 217 of 1997 was amended by Decree No. 293 of 2011, by which an exception is made for the requirement to go through the authorization procedure for certain persons from other provinces who request to make a permanent move to the city of Havana
, which includes: (a) the spouse, children, parents, grandparents, grandchildren, and siblings of the person authorized; (b) the minor children of the spouse of the person authorized; (c) the persons found legally incompetent; (d) the nuclear family of the person to whom real property is assigned as a matter of the interest of the state or society. The Commission values the reform; nonetheless, it observes that restrictions that have a detrimental impact on the right to residence and movement continue in place.

93. The Commission considers that the internal migration regulations for the city of Havana have a detrimental impact on the right of every person to determine freely his or her place of residence and on the right to freedom of movement. In addition, these restrictions have an impact on other rights such as the right to equality before the law and the principle of non-discrimination and the right to protection of the family. In this context, the Commission recommends to the Cuban State that it repeal Decree 217 of 1997, as well as its supplemental provisions, and that it adopt the measures necessary for guaranteeing to all persons the rights to freely determine their place of residence and the freedom of movement in Cuban territory. 

2.
The right to freedom of movement 
94. In Cuba the right to freedom of movement is not recognized constitutionally, which poses an obstacle to its exercise. According to the Law on Migration, Law No. 1312 of 1976, to leave and enter the national territory, Cubans require a current passport and a permit to enter and leave, granted by the Ministry of Interior.
 In practice the Cuban authorities have a series of requirements that pose an obstacle for Cubans to be able to exit and enter the country freely. Some of these requirements include: the need for certificates or declarations from employers or their family members in support of the request, the exact description of the itinerary, the requirement of posting a repatriation bond, being in possession of a return ticket, and having an invitation from the destination State or from persons who live there, among others. In addition, the Law does not stipulate a time for the authority to rule on the request for permission; in general, the requesters have to wait a long time to obtain permission to exit or enter. The decisions of the Ministry of Interior officials who refuse the exit or entry permits cannot be appealed to a court since they emanate from the exercise of a discretional power. 
95. On October 16, 2012, Decree-Law No. 302 was promulgated by the Council of State; it amends the 1976 Law on Migration; this reform will come into force on January 14, 2013. Among the main changes to the Law on Migration are the partial elimination of the requirement for authorization to leave the territory; the length of the period required for a Cuban national who has travelled abroad to be considered as an émigré, which was extended from 11 to 24 months; the elimination of the need for a letter of invitation from the country to which one intends to travel; and the possibility of children being able to travel on a temporary basis so long as they have the authorization of their parents or legal representatives. Before this reform Cuban children could only leave the country definitively. 

96. Even though Decree-Law No. 302 of 2012 reflects advances with respect to the Law on Migration, the Commission observes that it establishes a series of situations in which certain Cuban nationals who reside in Cuba will not be able to obtain a regular passport or will not be able to leave the country “mindful of national defense and security concerns”; for “lacking the established authorization pursuant to provisions aimed at preserving the skilled work force for the country’s economic, social, and scientific-technical development, and the protection of official information”; “when for other reasons of public interest it is so determined by the authorities vested with such powers”; among other reasons. The Commission observes that the general wording of certain terms confers a broad margin of discretion on the Cuban authorities to allow or not allow the exit of Cuban nationals. 

97. Despite the recent reforms to migration legislation in Cuba, the Commission maintains its concern various obstacles continue in place that limit the effective enjoyment of the right to residence and movement. 
98. The Commission was informed that recently, Rosa María Payá, daughter of dissident Oswaldo Payá, who died in a car accident in July 2012, was prevented from travelling to Chile to study a course at Miguel de Cervantes University.

99. In addition to the foregoing, the Commission also considers is necessary to note that under the Criminal Code (Articles 216 and 217) sanctions are imposed on those Cubans who leave Cuba in violation of the domestic legislation. According to the provisions of the Criminal Code, the penalty may be up to three years deprivation of liberty, and may be up to eight years if violence or intimidation of persons or force in respect of things is shown, or fines of 300 to 500,000 pesos.
 The Criminal Code also penalizes those persons who organize, promote, or incite the unlawful exit of persons from the national territory. According to information provided by civil society organizations, on occasion such conduct is characterized in the criminal law as trafficking of persons. The Commission thus urges the Cuban State to derogate Articles 216 and 217 of its Criminal Code and to adopt all the constitutional, legislative, administrative, and any other measures to ensure the right of all Cuban persons to leave Cuba freely. 

100. Accordingly, the Commission reiterates its rejection of the provisions of the Criminal Code that establish that whoever leaves the national territory or commits acts aimed at leaving the territory without complying with the legal formalities must be sanctioned with imprisonment or a fine once he or she returns to Cuba. The Commission has considered that such provisions are contrary to and incompatible with the legitimate exercise of the right to residence and movement of all Cubans, as established in Article VIII of the American Declaration of the Rights and Duties of Man
; therefore, in the event that a person is detained for the legitimate exercise of his or her right to freedom of movement such a detention would be arbitrary and so contrary to the right to protection from arbitrary arrest, recognized at Article XXV of the American Declaration. 

101. In addition, the Commission observes with concern that as a result of the restrictions on the right of Cubans to freely leave their country, impetus has been given to establishing illicit networks for the illicit trafficking of persons, which make use of both air and sea routes for taking people out of Cuba. Many persons have been forced to take recourse to illicit trafficking of persons as a means of family reunification. In this respect, one must bear in mind that Article 347 of the Criminal Code establishes that trafficking of persons consists of organizing or promoting, for profit, the entry to or exit from the national territory for persons to emigrate to third countries. The sanctions for this crime range from seven to 20 years of deprivation of liberty.
  The Commission has been informed that one generally punishes with equal severity those who enter in a launch in search of migrants and those who, within Cuban territory, become involved in the activity in exchange for leaving the country. With respect to this latter group, the Commission considers that those who leave Cuba in the same conditions and under the same risks as the persons being trafficked should not be considered traffickers. At the same time, the Commission considers it necessary to note that those migrants who have been involved in the illicit trafficking of migrants should not be penalized for such conduct. 
102. The situation of Cubans who travel abroad in relation to personal matters and who remain outside of Cuba for more than 11 months is another matter of concern for the Commission. In the case of Cubans who decide not to return and remain outside Cuba beyond the 11 months, they lose permission to return to Cuba
 and therefore they lose their status as residents of the island. This means they cannot access free services such as health care, education, their right to social security, their right to vote, and their properties. While they do not lose their status as Cuban nationals, the impossibility of returning to Cuba, and of exercising the rights they have as nationals, means that they are unable to enjoy an effective nationality. The Commission has learned of cases of Cuban nationals who after remaining outside Cuba for more than 11 months have been prevented from returning to their country and therefore from exercising the rights they could exercise as Cuban nationals. These provisions also have a direct impact on the right to protection of family life of these persons, who are deprived of the ability to reunite with their relatives who remain in Cuba. In addition, this situation poses additional obstacles for Cuban migrants who are in irregular migratory situations, given that they cannot return to their country of origin nor do they have a migratory situation that enables them to reside regularly in the country in which they find themselves. The Commission observes that as of Decree-Law No. 302 of 2012, the period during which Cubans who travel abroad on private matters can remain outside Cuba is extended from 11 to 24 months
 and one will be allowed to request extensions for stays abroad if they exceed 24 months, which will be granted by a Cuban consulate.  The Commission also observes the situation of Cubans who are deported back to Cuba. According to the information available to the Commission, the government only accepts the deportation of one of its nationals if it has migration agreements with the country in which the national is found. 

103. The Commission is aware that since 1987 the permit for repatriation or definitive return to Cuba was established; it is the authorization granted by the Cuban migration authorities for Cubans to return to Cuba permanently, based fundamentally on humanitarian reasons after a request made by the Cuban émigrés on their own behalf  and/or on behalf of their minor children. This permit is granted to those persons who are clinically declared terminally ill or critically ill, victims of kidnappings, persons over 60 years of age who show they have the resources for their maintenance, and women over 60 years of age and males over 65 years of age and under 16 years of age, so long as they show that they have family members in Cuba who will guarantee their economic sustenance. If the repatriation permit is authorized, the Cuban authorities warn that if Law No. 989/61, the prior confiscation decision, was applied, it remains firm with respect to assets, properties, rights and securities confiscated.

104. The Commission observes with concern that in the course of 2012 there has been an increase in the number of Cuban persons who have opted to leave Cuba for various countries of the Americas – mainly to Ecuador given its open borders policy – and from there they continue their migration towards the United States. Once in Ecuador, their journey takes them through Colombia, Panama, the Central American countries, Mexico, and finally the United States. In Costa Rica, just over 900 Cubans have entered the territory from January to June 2012. In December 2011, 18 Cubans were identified on the island of Guanaja, Honduras and in March 2012, 22 Cubans were found on Swan Island, some 90 miles from the coast of mainland Honduras. In addition, along the migration route more than 80 Cuban citizens have been identified in Tapachula, Mexico. Finally, there has also been an increase in the number of Cuban persons in irregular migratory situations who have been intercepted at sea or who have reached the coasts of the United States. 

105. In addition to the foregoing, Cubans who leave the country by sea without authorization are subject to administrative sanctions when they are detected by Cuban authorities along the coasts or at sea. Pursuant to Decree-Law 194, on infractions regarding the possession and operation of vessels in the national territory, 14 infractions are established such as building vessels without authorization, using unlawfully obtained resources in such endeavors, operating a vessel without it being registered with the Harbormaster’s Office, and navigating in territorial waters without permission. The violations are considered slight, serious, and very serious, and subject to sanctions depending on how they are characterized, with fines ranging from 500 pesos to 10,000 pesos, including the possibility of applying, on a subsidiary basis, the sanction of confiscation of the vessel and goods aboard that are the property of the person committing the infraction. 

106. The Commission urges the Cuban State to continue adopting all measures or reforms necessary to fully ensure the right of all Cubans to leave Cuba freely, to circulate freely inside Cuba, to freely choose their place of residence in Cuba, and to freely enter the country; it is clearly necessary to eliminate the restrictions on entry to and exit from the national territory. At the same time, the Commission makes an appeal to the states to guarantee human mobility and to allow or facilitate the entry of Cubans to their territories. 

G.
Guarantees for a fair trial, due process of law and effective access to justice 

107. The IACHR has referred repeatedly in its reports on Cuba to the lack of independence and impartiality of the courts, and to the lack of judicial guarantees and due process guarantees in the trials of persons considered ideological dissidents, a particularly grave situation given the use of highly summary procedures. 

108. The American Declaration establishes that every person has the right to resort to the courts
, to protection from arbitrary arrest
, and to due process.
 In addition, it indicates that every human being has the right to liberty
 and no one may be deprived of it except in those cases and in the manner established by pre-existing laws.
 According to the American Declaration, every individual who has been deprived of liberty has the right for the judge to verify without delay the legality of the measure and to be judged without undue delay, or otherwise to be released.
 In addition, every person accused of a crime has the right to be heard impartially and in public, to be judged by courts previously established pursuant to pre-existing laws, and not to be subject cruel, infamous, or unusual punishment.

109. The case-law of the inter-American system has consistently argued that all the organs that perform judicial functions have the duty to adopt fair decisions based on full respect for the guarantees of due process.
110. The right to a trial before a competent, independent, and impartial court previously established by law has been interpreted by the Inter-American Commission and the Inter-American Court to entail certain conditions and standards that must be satisfied by the courts in charge of substantiating any criminal accusation or determining a person’s civil, tax, labor, or other rights or obligations.
 

111. This right to a fair trial, supported by the fundamental concepts of the independence and impartiality of justice, the criminal law principles recognized by international law – presumption of innocence, the principle of non bis in idem, and the principles of nullum crimen sine lege and nulla poena sine lege, as well as the precept that no one may be convicted of a crime except on the basis of individual criminal liability – are widely considered general principles of international law essential for the proper administration of justice and the protection of fundamental human rights.
  The requirement of independence, in turn, means that the courts must be autonomous of other branches of government, free from influences, threats, and interference of any origin or for any reason, and have other characteristics necessary for ensuring the appropriate and independent performance
 of judicial functions, including the stability of a position and adequate professional training.
 The impartiality of the courts
 should be evaluated from a subjective and objective perspective to ensure the non-existence of real prejudice on the part of the judge or court, as well as sufficient guarantees to avoid any legitimate doubt in this regard. These requirements, in turn, require that the judge or court not harbor any real bias in a particular case and that the judge or court not be reasonably perceived as being inclined by such a bias.

112. With respect to the guarantees of independence and impartiality, Article 121 of the Constitution of Cuba establishes: 
The courts constitute a system of state bodies which are set up with functional independence from all other systems and subordinate only to the National Assembly of People's Power and the Council of State. 

113. In that regard, the Commission reiterates that the deficiencies of the Cuban judicial apparatus begin with the Constitution, which does not establish a separation of powers that ensures the independence of the administration of justice. The Commission recognizes that mere constitutional stipulation of the independence of the judicial organs with respect to the political departments of government is not a sufficient condition for the existence of a proper administration of justice, but it does consider that it is a necessary condition. 

114. The subordination of the courts of justice to the National Assembly of People’s Power, and especially to the Council of State, establishes a relationship of dependence with respect to the Executive branch. This relationship is reinforced by the function of the Council of State of “giving the laws in force, if necessary, a general and binding interpretation.” Also, Article 128 of the Constitution establishes: “The Attorney General of the Republic receives direct instructions from the Council of State.” 
115. The information available indicates that during 2012, criminal proceedings, especially those brought against political dissidents and opponents, were not conducted in a manner respectful of the international standards on judicial guarantees. In addition, the existence of constitutional provisions with ideological or political references such as Article 5 of the Constitution cited above violate the principle of equality before the law because they place members of the Communist Party on a higher plane than the rest of Cuban citizens who attempt to have an alternative opinion or who take issue with the political system in place. 

116. In light of the foregoing considerations, the IACHR observes that the information received during 2012 indicates that the situation related to the structural lack of independence and impartiality persists; and the lack of judicial guarantees and due process in the trial of persons convicted of crimes that in some cases provide for the death penalty, and of persons considered political-ideological dissidents, is an especially serious situation due to the use of highly summary procedures preceded in most cases by arbitrary detentions. This situation is consistent with what has been observed by the Committee Against Torture of the United Nations in its 2011 report in relation to the concern expressed in view of the information that suggests violations of the rules of due process, especially in those cases that include trials for political offenses.
 
117. The information received indicates that on September 23, 2012, Emilio Plana Robert, a member of the Movimiento Resistencia y Democracia, affiliated with the Unión Patriótica de Cuba, was detained and allegedly subjected to a summary procedure that culminated in a judgment of the Municipal Court of Guantánamo on October 5, by which a sentence of 42 months in prison was imposed by application of the criminal statute on “pre-delictive social dangerousness.”
 
118. In addition, on October 15, 2012, Rafael Matos Montes de Oca, a member of the Movimiento de Resistencia y Democracia, affiliated with the Unión Patriótica de Cuba, was sentenced by a municipal court of Guantánamo to two years and six months by application of the statute on “pre-delictive social dangerousness.”
 The information available indicates that Mr. Matos was detained on September 27 by police officials at his home located in the province of Guantánamo. In addition, his family members were unable to appoint legal counsel for his defense, and denounced that the authorities had indicated that he was only under investigation.
 The hearing for the trial was held behind closed doors and lasted approximately two hours. The indictment presented by the Office of the Attorney General was said to have been based on the facts that “he did not work, he did not have good ties with his neighbors, he consumed alcoholic beverages, he wandered about at night, and he maintained relations with counterrevolutionary elements.”

119. On October 11, 2012, Reinaldo Castillo Martínez, a member of the Movimiento por los Derechos Humanos Miguel Valdés Tamayo, was convicted by the Municipal Court of Guanabacoa in Havana to one year of imprisonment for the crime of contempt of authority (desacato). The accusation was presented by an officer with the National Revolutionary Police of the municipality of Guanabacoa in Havana. It was reported that the detention occurred on October 4 after Mr. Castillo went to Unit 14 of the National Police to file a complaint, and that after having had an incident with officers of that Unit he was arrested. Mr. Castillo publicly denounced that the police beat him before and during the arrest. Members of the Movimiento por los Derechos Humanos denounced that the detention and subsequent conviction were due to the protest activities in which Mr. Castillo participates actively. According to the information available, Reinaldo Castillo was previously convicted in 2010 and sentenced to one year of prison for the same offense of contempt for former president Fidel Castro.
 
120. The Commission was also informed of the conviction and sentence of two years of prison imposed on trade unionist Ulises González.
 According to the information available, Mr. González, Deputy Secretary General of the Sindicato Independiente de Carpinteros por Cuenta Propia (Independent Union of Self-Employed Carpenters), was detained on November 15, 2012, and sentenced to two years in prison by decision of the People’s Municipal Court of Centro Habana on November 28, for the offense of “pre-delictive social dangerousness” after having been subjected to a summary trial.

121. As expressed in previous reports, the Commission considers and reiterates that it considers very serious the repeated use of summary trials in Cuba without the observance of due process guarantees including the minimum guarantees necessary for the accused to exercise his or her right to mount an adequate legal defense. This is consistent with what the concern expressed by the UN Committee Against Torture in its 2012 report that the information available suggests a failure by the State to respect and ensure due process, especially in those cases related to prosecutions for political offenses.
 The Committee expressed its concern over those safeguards that are still not guaranteed, including the failure to guarantee, from the outset of the detention, access to legal counsel, notice to a family member, an independent medical verification, and appearance before the competent judicial authority.

122. In addition, the Commission reiterates its concern over the provisions on certain offenses in Cuban legislation that are incompatible with the relevant international standards. The IACHR has referred repeatedly to the problems posed by the vague definition of the offense of “pre-delictive social dangerousness” of a person, established in Article 72 of the Criminal Code. According to what the State of Cuba has indicated, criminal sanctions are not enforced against the persons tried under this statute.
 Nonetheless, the IACHR notes the observation made by the Committee Against Torture in its 2012 report to the effect that other corrective measures (“re-educational, therapeutic or surveillance”) established in Articles 78 to 84 of the Criminal Code provide for the possibility of confinement for one to four years in “specialized establishments for work or study, care facilities, psychiatric institutions, or detoxification centers.” The IACHR has referred in earlier reports to how the Government of Cuba uses the criminal legislation on “dangerousness” as well as the “special proclivity of a person to commit criminal offenses” to detain opponents of the regime.
  
123. The Commission has repeatedly recommended that the State of Cuba adopt the measures necessary to bring the laws, procedures, and practices into line with international human rights provisions. In particular, the Commission has recommended reforming the criminal legislation for the purpose of ensuring the right to justice and the right to due process, and beginning a process of reforming the Constitution with a view to ensuring the independence of the judicial branch.
124. The Commission has observed, as explained at the beginning of this report, that through very summary proceedings political dissidents and those who have attempted to flee the island have been put on trial, and that the death penalty as a result of such trials that violate minimum due process standards.

IV.
SITUATION OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS 

125. In previous reports the IACHR has valued the international opening manifested by the government of Cuba since 2008. In addition, in its 2011 report the Commission highlighted the approval of a plan of economic reforms during the Sixth Congress of the Communist Party of Cuba to “bring up-to-date the Cuban economic model with the objective of ensuring the continuity and irreversibility of Socialism.”
 The Commission valued the measures approved in relation to the purchase and sale of housing as between natural persons and the forms of transmitting property rights, as well as the regulations regarding the purchase and acquisition of vehicles.
 

126. In 2012, the Commission learned of the adoption of additional measures in the context of implementing the 2011 plan of economic reforms. In this regard, special note is made of the adoption of a series of provisions that would make it possible to open up the system of cooperatives in Cuba by establishing – gradually – that such forms of association need not be exclusively agricultural.
 According to the information published in the official daily newspaper Granma, the adoption of this new legal framework is in an initial experimental phase during which it is anticipated that more than 200 cooperatives will be established in different activities such as “transportation, the production of building materials and services, personal, domestic, and professional services (specifically translation, information technology, and accounting services).”
 

127. The Commission values the efforts made by the State in the area of economic, social, and cultural rights and reiterates its recognition of the important gains made by Cuba in relation to the millennium development goals established by the United Nations.
 The IACHR values in particular the gains made in maternal health, especially the fact that 100% of births were attended to by qualified personnel.

128. The IACHR especially salutes the elimination of child malnutrition in Cuba. The United Nation Children’s Fund (UNICEF) in its report “Progress for Children: A Report Card on Nutrition,” determined that Cuba is the only country in Latin America and the Caribbean that has eliminated child malnutrition, a scourge that according to that same report affects the 7% of all children under 5 years of age in Latin America and the Caribbean who suffer serious problems of child malnutrition.

129. Regarding the advances in economic, social and cultural rights, the delegate of the Cuban State indicated before the UN Committee on the Elimination of Racial Discrimination that “Access to all levels of education was free and universal. Cuba had exceeded the six objectives of the UNESCO “Education for All” programme and had fully achieved the tirad and fourth Millennium Development Goals. The enrolment rate at all levels of schooling was over 99 per cent, and almost 70 per cent of young people studied at university. The right to culture was fully guaranteed and available to all sectors of society. The right to work had constitutional status, and at the end of 2010 the unemployment rate had stood at 1.6 per cent. Every Cuban was guaranteed access to free, high-quality health services under the national health system. Cuba’s health indicators were similar to those of developed countries; in 2010, the infant mortality rate had been 4.4 per 1,000 live births and 23 of the country’s municipalities had recorded zero rates. Every member of Cuba’s population was guaranteed social protection through the system of social security and welfare.”

130. Also, the Cuban State expressed before the UN Committee on the Elimination of Discrimination against Women that “As a result of medical and health care and State measures to improve the quality of life of the general population, life expectancy in Cuba has now attained 77.97 years, one of the highest values of this indicator in the regions, and an improvement over the figure of 76 years in the previous report. For women, the indicator is 80.02 years, 4.02 years higher than the life expectancy for men. The overall fertility rate is 1.70 children per woman, and the gross rate of reproduction is 0.82 daughters per woman.”

V.
SITUATION OF PARTICULAR GROUPS 

131. In the process of evaluating the human rights situation the Commission has received information related to the situation of certain groups in particular, and the gains and challenges they pose related to the enjoyment of their rights given that they face structural situations – analyzed throughout this report – that have a disproportionate impact on them, bearing in mind their special situation of vulnerability due to the context of discrimination to which they have been subjected historically. In this regard, the IACHR makes additional mention, in this section, of the information received in relation to the protection of the rights of lesbian, gay, trans, bisexual, and intersex persons; and the situation of the Afrodescendent population in Cuba. 
A. Situation of lesbian, gay, trans, bisexual, and intersex (“LGTBI”) persons

132. In relation to the protection of the rights of the LGTBI community in Cuba, in 2012 the IACHR received information on certain progress in this area. In that regard, LGTBI organizations celebrated express recognition by the Communist Party of Cuba of sexual orientation as one of the grounds of discrimination that need to be addressed in Cuba.
 In addition, the IACHR recognizes the efforts made by the National Center for Sex Education (CENESEX), a state entity that works on issues of sexual diversity, to promote and protect the rights of LGTBI persons. 
133. In November 2012 the first trans delegate was elected to the Municipal Assemblies of People’s Power in the municipality of Caibarién. Adela – registered at birth as José Agustín Hernández González – 48 years of age, was elected municipal delegate in an event that is unprecedented in Cuban history.
 
134. In this respect, it is worth noting that the General Assembly of the OAS urged the States “within the parameters of the legal institutions of their domestic systems to eliminate, where they exist, barriers faced by [LGBTI] persons in access to political participation and in other areas of public life.”

135. Without prejudice to the foregoing, in 2012 the Commission also learned of situations of discrimination and violence with respect to LGTBI persons in Cuba. With respect to acts of violence, on January 4, 2012, in the municipality of Guaimaro in the province of Camagüey, a trans woman 18 years of age, Jessica – registered at birth as Luis Leidel – was allegedly beaten by police agents without any motivation. According to the information received by the IACHR, Jessica was subsequently taken to a police station, where she was once again beaten and left in a cell in which she died due to the blows received.
 

136. In this respect, the IACHR recalls that it is an obligation of the Cuban State to investigate such incidents at its own initiative and to punish those responsible. The Commission urges the State to open lines of investigation that take into account whether these acts were committed because of the victim’s sexual orientation, gender identity, or gender expression. In this regard it is noteworthy that the OAS General Assembly this year approved Resolution 2721 “Human Rights, Sexual Orientation, and Gender Identity” by which the member states of the OAS resolved to “condemn acts of violence and human rights violations committed against persons by reason of their sexual orientation and gender identity; and to urge states to strengthen their national institutions with a view to preventing and investigating these acts and violations and ensuring due judicial protection for victims on an equal footing and that the perpetrators are brought to justice.”

137. In relation to acts of discrimination, in May 2012, the Observatorio Cubano de los Derechos LGBT (OBCUD LGBT) denounced situations of repression against them from the start of the Fifth Campaign against Homophobia in Cuba (V Jornada contra la Homofobia en Cuba).
 According to the information received by the IACHR, some members of OBCUD LGBT were kidnapped, locked up, and interrogated in jails by state security officers so that they would not participate in the activities organized by the National Center for Sex Education (CENESEX) in the framework of that campaign on May 11, 2012. The organization noted that such repression was due to its maintaining a position different from that of the governmental entity CENESEX, and that they have publicly indicated that they would “made a special appeal to” (“emplazarían”) Mariela Castro, director of CENESEX, if they were to encounter her.
 This organization indicates that it has attempted to “legalize its situation” to win legal recognition of its status as an organization at the domestic level. Nonetheless, they allege that the State and the CENESEX do not recognize them.

138. On November 18, 2012, the Proyecto Cubano Shui Tuix alleged that police authorities were harassing the LGTBI population in Havana, including shutting down and imposing excessive controls in bars and restaurants where LGTBI persons socialize.
 
139. The IACHR reiterates to the Cuban Government that the right of all persons to live free from discrimination is guaranteed by international human rights law, the American Declaration and the American Convention. The IACHR urges Cuba to take actions to prevent and respond to violations of the human rights of LGTBI persons, including adopting legislation, public policies, and campaigns against discrimination based on sexual orientation, general identity, and gender expression. 
B.
Situation of the Afrodescendent population
140. Official figures from the 2002 Census of Population and Housing in Cuba indicate that approximately 10.1% of the population is Afrodescendent.
 

141. In 2012, the IACHR monitored the situation of the Afrodescendent population in Cuba. During the 146th regular period of sessions a hearing was held on the situation of the Afrodescendent population in Cuba in which the Commission received information on the challenges Afro-Cubans face in the observance and enjoyment of their rights. 

142. The Commission takes into account the context of discrimination to which Afrodescendent persons in the Americas have been and continue to be subjected.
 In that regard, the information received indicates that Afro-Cubans are particularly vulnerable in the face of arrangements of exclusion and racism that are aggravated by the failure to adopt effective political and institutional measures to eradicate such discrimination. 

143. In this respect, the IACHR notes what was observed by the United Nations Committee on the Elimination of Racial Discrimination in its 2012 report, to the effect that the Cuban legal order, specifically in the criminal legislation, does not establish racial motivation as an aggravating circumstance for determining criminal liability.
 

144. The IACHR takes into account that the State has made efforts to address the situation of racial discrimination in Cuba, including affirmative actions aimed at ensuring greater representation of Afrodescendent persons in public office.
 According to official figures, of the 611 deputies who make up the National Assembly of People’s Power, approximately 19.5% are Afrodescendent persons.
 In addition, in the elections of delegates to the Municipal Assemblies of People’s Power held in October 2012, of the 14,537 persons elected, 11.61% are Afro descendants, according to the data offered by the National Electoral Commission.
 In that regard, the IACHR observes that while inclusion of the Afrodescendent population in public office has been achieved, this measure does not address the design of a public policy aimed at ensuring the effective representation of the Afro-Cuban population in matters of national interest, mindful that the election of such positions is not held with the full guarantees of a democratic system, as analyzed above. In effect, according to the information received, the elections of delegates to the municipal assemblies were not held in conditions that ensured genuine political representation of the Afro-Cuban population. 

145. The Commission further notes the existence of specialized commissions entrusted with studying this phenomenon in Cuba, such as the “Commission against racism and racial discrimination of the Union of Writers and Artists of Cuba (UNAEC)” and the “Inter-institutional Commission coordinated by the José Martí National Library,” in addition to the creation of a “coordinating group to examine and propose actions linked to the racial question, under the Central Committee of the Communist Party of Cuba.”
 In this respect, the IACHR received information that indicates that the composition of these commissions is entrusted to an official organ, the “Central Committee of the Communist Party.” 

146. In light of the states’ obligation to adopt affirmative measures to reverse situations of discrimination, as well as their duty of special protection vis-à-vis the actions of private persons who also further such discrimination, in analyzing the situation of Afrodescendent persons in the Region the Commission has highlighted the non-existence of independent national human rights agencies and/or institutions.
 In the case of Cuba, the IACHR observes that there is no independent national body authorized to monitor and address, in particular, issues related to the situation of racism and racial discrimination that affects Afro-Cuban persons.

147. In addition, the Commission has been informed that in the face of government initiatives related to the rights of Afrodescendent persons, there would appear to be limited access to the activities undertaken pursuant to such initiatives by civil society and independent organizations also dedicated to the promotion and defense of the human rights of Afro-Cuban persons. Accordingly there do not appear to be forums for engagement with official agencies to address the structural issues of discrimination. 

148. In 2012, the Commission also continued to receive information on the establishment of racial profiles as a selective and discretional mechanism for detaining and investigating persons, as a practice often used by the state authorities that has a disproportionate impact on Afrodescendent persons, who face many levels of discrimination, giving rise to a situation of constant risk for Afro-Cubans. That context is aggravated by the lack of public policies aimed at generating an effective process of raising the awareness of the population so as to lead to the elimination of racial prejudices and stereotypes. 
V.
RECOMMENDATIONS
149. Taking into consideration all the foregoing, the Commission once again states that the restrictions on political rights, the freedom of expression and the dissemination of ideas, the lack of elections, the lack of independence of the judiciary, and the restrictions on the right to residence and movement add up to a permanent situation of violation of the fundamental rights of Cuban citizens in Cuba and urges the State to make the reforms needed in keeping with its international human rights obligations.
1. The Commission urges the State of Cuba to bring its procedural laws into line with the applicable international standards on due process so that persons who go before the courts for the determination of their rights and responsibilities can enjoy minimum legal guarantees to mount a defense. In particular, it should void the convictions of the victims in case 12,476.  

2. In addition, the Commission urges the State of Cuba to adopt the legislative and other measures necessary to ensure that the death penalty is not applied in violation of the principles of due process and a fair trial conducted before a competent, independent, and impartial court previously established by law. 

3. The IACHR also urges the Cuban State to eliminate the provisions on “dangerousness” and “special proclivity of a person to commit crimes” found in the Criminal Code. 

4. The Commission urges the Cuban State to adopt measures to prevent and eradicate the different forms of harassment of those who exercise the right to association and assembly for humanitarian and trade union purposes, and against those who are dedicated to defending and promoting human rights.

5. The Commission also recommends to the Cuban State that it adopt the measures necessary to ensure its citizens the right to freely determine their place of residency, freedom of movement in Cuban territory, and the freedom to leave and enter the country. 
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