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I. Summary of the case
	Victim (s): Carmelo Soria Espinoza

Petitioner (s): Alfonso Insunza Bascuñan, Carmen Soria González 

State: Chile

Merits Report No.: 139/99, published on November 19, 1999
Admissibility Report: Analyzed in Merits Report No. 139/99
Compliance agreement: Report No. 19/03, published on March 6, 2003
Themes: Right to Life / Right to Humane Treatment / Right to Personal Liberty / Arbitrary Detention / Summary, Extrajudicial or Arbitrary Executions / Right to a Fair Trial / Right to Judicial Protection / Memory, Truth and Justice / Domestic Effects. 
Facts: Mr. Carmelo Soria Espinoza, 54 years of age and of dual Spanish and Chilean citizenship, was working as chief of the editorial and publications section of the Latin American and Caribbean Demographic Center (CELADE) in Chile. CELADE is an agency of the Economic Commission for Latin America and the Caribbean (ECLAC) and part of the United Nations system, and consequently, based on his employment, Mr. Soria held the status of international official. On July 14, 1976, as Mr. Soria was leaving work, he was kidnapped by security agents of the National Intelligence Directorate (Dirección de Inteligencia Nacional) and subsequently murdered. His body and car were left in a stream. The Chilean courts determined that State agents participated in the crime and their identities were established, however, pursuant to Decree Law No. 2.191 from 1978, known as the self-amnesty law, criminal prosecution was dismissed, allowing the crime committed by these agents to go unpunished.
Rights violated: The IACHR concluded that the State violated the rights to personal liberty and humane treatment, and the right to life, of Carmelo Soria, enshrined in Article I of the American Declaration of the Rights and Duties of Man. The Commission also found that the dismissal with prejudice of the criminal charges that had been brought for the detention and disappearance of Carmelo Soria Espinoza negatively affected the right to justice of the petitioners, and as a result, the Chilean State had violated its international obligations enshrined in Articles 8 and 25, 1(1) and 2 of the American Convention; that Decree-Law 2.191 of 1978, the self-amnesty law, is incompatible with the American Convention, which was ratified by Chile on August 21, 1990; that the judgment of the Supreme Court of Chile that found said Decree-Law 2.191 constitutional of binding application, when the American Convention had already come into force for Chile, violated Articles 1(1) and 2 of said Convention; that the Chilean State had not complied with Article 2 of the American Convention, because it had not brought its legislation into line with the provisions of the Convention; that it had ceased to be in compliance with the Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons for having adopted Decree-Law 2.191 and because its administration of justice organs had not punished the perpetrators of the crimes committed against Carmelo Soria.


II. Recommendations 

	Recommendations
	State of compliance in 2020

	1.  To establish the responsibility of the persons identified as guilty of the murder of Carmelo Soria Espinoza by due process of law, in order for the parties responsible to be effectively punished and for the family of the victim to be effectively ensured the right to justice, enshrined in Articles 8 and 25 of the American Convention. 
	Partial compliance

	Compliance agreement
	In accordance with the compliance agreement, the State committed to: e) present before the Courts of Justice of Chile an application to reopen the criminal proceedings that were initiated to prosecute those responsible for the murder of Mr. Carmelo Soria Espinoza.
	Total compliance


	
	The petitioners also committed to: b) desist from the suit for extra-contractual liability of the State, in the case “Soria con Fisco” now before the Fourth Civil Court of Santiago under case
No. C-2219-2000, declaring that it agrees to terminate judicial proceedings initiated, that the reparations agreed before the Inter-American Commission on Human Rights are all that will be demanded of the State and that, consequently, the family will not pursue further judicial action for State liability, whether in connection with the actions of its agents or for physical or non-physical damages, including moral damages.  An authenticated copy of the judicial decision approving the withdrawal of action must be presented before the Commission by the petitioner, for purposes of demonstrating compliance with this agreement.
	Total compliance


	2. To comply with the provisions of the Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, in order for human rights violations, committed against international officials entitled to international protection, such as the execution of Mr. Carmelo Soria Espinoza in his capacity as an officer of ECLAC, to be appropriately investigated and effectively punish those responsible.  Should the Chilean State consider itself unable to fulfill its obligation to punish those responsible, it must, consequently, accept the authorization of universal jurisdiction for such purposes. 
	Substantial compliance

	3. To adapt its domestic legislation to reflect the provisions contained in the American Convention on Human Rights in such a way that Decree Law No. 2.191 enacted in 1978 be repealed, in order that human rights violations committed by the de facto military government against Carmelo Soria Espinoza may be investigated and punished. 
	Pending compliance

	4. To adopt the necessary measures for the victim’s family members to receive adequate and timely compensation that includes full reparation for the human rights violations established herein, as well as payment of fair compensation for physical and non-physical damages, including moral damages. 
	Total compliance 
 

	Compliance agreement
	In accordance with the compliance agreement, the State committed to: a) carry out a public declaration recognizing the responsibility of the State, for the actions of its agents, for the death of Mr. Carmelo Soria Espinoza.
	Total compliance 


	
	In accordance with the compliance agreement, the State committed to: b) erect a monument of remembrance to Mr. Carmelo Soria Espinoza in a location designated by his family in Santiago.
	Total compliance


	
	In accordance with the compliance agreement, the State committed to: c) pay a single lump sum of one million five hundred thousand United States dollars as compensation to the family of Mr. Carmelo Soria Espinoza.
	Total compliance


	
	In accordance with the compliance agreement, the State committed to: d) The Government of Chile declares that Mr. Carmelo Soria Espinoza had the status of an international official of the United Nations, assigned to the Economic Commission for Latin America, ECLAC, as a senior staff member, and that he, therefore, had the status of a senior international staff official.
	Total compliance



III. Procedural Activity

1. The parties signed a compliance agreement on the recommendations, which was published by the IACHR in the form of Report No. 19/03 on March 6, 2003.
 
2. In 2020, the IACHR requested updated information from the State on compliance with the Merits Report No. 139/99 on August 7. The State conveyed that information by means of a note dated November 10, 2020. 

3. In 2019, the IACHR requested updated information on compliance with the Merits Report No.139/99 from the petitioners on July 9. As of the closing date of this report, the Commission had not received said information from the petitioners.  The petitioners submitted that information on October 15, 2020.
IV. Analysis of the information presented

4. The Commission considers that the information provided by the parties is relevant in that it provides details on the actions taken by the State to comply with the recommendations contained in Merits Report No. 139/99. The Commission welcomes the fact that the parties submitted information to the IACHR after a period of six years.
V. Analysis of compliance with the recommendations

5. With regards to the first recommendation, in 2007, the State informed that the petitioners abandoned their complaint for extra-contractual liability of the State as a result of the facts of the present case and their agreement to accept the reparations agreed upon before the IACHR as the only ones that may be enforced against the State.
 In 2014, the State informed that although Supreme Court Case No. 1-93 regarding the prosecution of aggravated homicide to the detriment of the victim was initially closed, it was reopened at the initiative of the examining judge. The State indicated that the proceeding was in the preliminary investigation stage, with various investigative processes under way.
 The State reported that the Human Rights Program of the Ministry of Interior, created by Law 19.123, had become a party to case No. 7.891-OP “C”, which was investigating the crimes of illicit association and obstruction of justice. The State indicated that this case had begun on October 25, 2002, upon complaint submitted by Ms. Carmen Soria González-Vera against four members of the National Intelligence Directorate (Dirección de Inteligencia Nacional – DINA) and any others who turn out to be responsible, as perpetrators, accomplices or aiders and abettors in the crimes of obstruction of justice and illicit association to the detriment of Carmelo Soria and  for the homicide of DINA chemist Eugenio Berríos Sagredo, who was taken out of the country to Uruguay to keep him from testifying in some judicial proceedings, including in the case of Mr. Carmelo Soria.
 With regard to Case No. 7.981, the State indicated in 2014 that it was still awaiting the appeal judgment, since the Appellate Court ordered for the verification of new ongoing proceedings.
 
6. In 2020, the State reported that on March 13, 2019, the Supreme Court of Justice handed down a first-instance judgment in Criminal Case No. 1-1993, brought for the murder of Carmelo Soria Espinoza. In that decision, the Supreme Court convicted Pedro Octavio Bravo, Raúl Eduardo Iturriaga Neumann, Jaime Enrique Lepe Orellana, and Juan Hernán Morales Salgado to six years’ imprisonment, and other accessory penalties, for their participation as joint perpetrators of the crime of aggravated homicide against Carmelo Soria Espinoza. The State explained that in that decision, the Supreme Court also acquitted other defendants, including René Patricio Quilhot Palma, Pablo Fernando Belmar Labbé, and Guillermo Humberto Salinas.
7. The State also reported that to date, several cassation and appeal motions had been filed by both the defendants’ defense teams and Ms. Soria’s attorneys. The State noted that the Ministry of the Interior and Public Security was participating as an applicant in those appeals and had requested that no rules be applied that would lead to the imposition of disproportionate penalties, that the severity of the specific penalties be increased, that the persons acquitted of the charges be convicted, and that the group of agents who facilitated the murder of Mr. Carmelo Soria be punished. With all of this, the State maintained that it has ensured the procedural continuity of the investigation and it requested that the Commission find that this recommendation has been totally complied.
8. The petitioners reported that on March 5, 2010, they, along with representatives of the Chilean Government’s Human Rights Program had, in separate submissions, both asked the Supreme Court to reopen the case into the murder of Mr. Carmelo Soria.
 In 2014, the petitioners informed that the proceedings in Case No. 1-93 when the preliminary inquiry was reopened were still in progress. Further, they indicated that on July 25, 2014 a Spanish extradition request involving several of the individuals tried on the basis of the principle of territoriality had been denied (Case 624-2013). Moreover, in conjunction with Case No. 7 .981, the petitioners informed that the decision of the Santiago Court of Appeals (Case No. 1233-2012) was still pending.

9. In 2020, the petitioners informed the Commission that after the last judicial proceedings reported in 2014, the proceedings that remained ongoing at that time were continuing their course. They noted that in 2015, a series of judicial decisions were adopted that led to the accumulation of all the proceedings in Criminal Case No. 1-1993, under the jurisdiction of the Supreme Court of Justice. They also indicated that in addition to the defendants indicated by the Prosecution Service, Carmen Soria González-Vera’s defense team filed private charges against other persons for different degrees of participation in the crime against Carmelo Soria; and that, in a judgment of March 13, 2019, the Supreme Court of Justice decided to acquit several of the accused and to convict various others of them. On that basis, and believing that the Supreme Court’s decision affected their interests, the petitioners indicated that they had filed an appeal to challenge the first-instance decision. They reported that the Supreme Court’s prosecutor had issued a prosecutorial report that endorsed the appeal filed by the petitioners in almost its entirety. Finally, they reported that on October 6, 2020, the Supreme Court of Justice ordered the case placed on the docket, since which time no further developments have taken place. 
10. The petitioners also expressed their view that although significant progress had been made with the criminal proceedings since 2014, the fact is that the criminal responsibility of the persons charged with the murder of Carmelo Soria Espinoza has not yet been definitively established and, therefore, his family’s right of access to justice continues to be compromised. They said the challenge now was to ensure that the criminal case continues in accordance with due process and concludes with a final decision by the Supreme Court. Based on this, the petitioners said they believed that the present status of compliance with this recommendation should be maintained.
11. The Commission welcomes the fact that the parties have provided information on the implementation of this recommendation after six years of inactivity. It holds that the submission of substantive reports on the progress made in complying with the recommendations—however modest it may be—helps keep alive the possibility of producing strategies and alternatives that could make the victims’ right to redress a reality. It also demonstrates the State’s commitment toward progress with the material possibilities offered by access to international justice. Thus, the Commission takes positive note of the progress made in the criminal proceedings for the murder of Carmelo Soria Espinoza, which have resulted in the conviction of several defendants. The IACHR sees, however, that appeals are currently pending that could change the present status of the case, and it will therefore continue to monitor the progress of those appeals and any decisions handed down in connection with them. Based on the foregoing, the Commission urges the parties to provide information on how those proceedings develop and considers that this recommendation has been partially complied.
12. Regarding the second recommendation, in 2013, the State reiterated that it was compiling information to enable it to comply with the Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons
. In its report for the year 2020, the State indicated that it had complied with the Convention insofar as it had not excluded the investigation of Mr. Carmelo Soria Espinoza’s murder from its domestic criminal jurisdiction. It explained that in 2013, the Supreme Court of Justice took over the investigation because the facts could affect Chile’s diplomatic relations with Spain, and that as a result of its intervention, the Court had sentenced several defendants to prison terms
13. In 2020, the petitioners merely noted that the status of this recommendation had not changed. They reiterated that the main challenge now was to ensure that the criminal proceedings were followed through to completion in accordance with due process.
14. The Commission takes note of the actions taken by the State to move forward with this recommendation’s compliance. It particularly appreciates the fact that the State provided relevant information on the pursuit of criminal proceedings against persons committing offenses against internationally protected persons, as required by the Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, and that those proceedings have been taken up by the Supreme Court of Justice. Thus, the IACHR understand that although the duty to investigate entails an obligation of means or conduct, it must be assumed by the State as a serious responsibility and not as a mere formality preordained to be ineffective. Therefore, and although the IACHR sees that the investigations in this case have made significant progress, it must also point out that there are still pending remedies that have yet to be exhausted. Based on the foregoing, the Commission notes that the parties have provided relevant information to update this recommendation’s compliance status, which was previously pending compliance, and it now considers that the recommendation has been substantially complied with. 
15. With regards to the third recommendation, in 2010, the State observed that, having examined various alternatives, it determined that the most viable was the enactment of a law interpreting Article 93 of the Penal Code, which sought to reconcile the non-application of the Amnesty Law (DL 2191) with the institution of res judicata and the principle of ne bis in idem. As a result two bills were introduced: a) an interpretative law that brings Chilean criminal legislation in line with international human rights treaties, whose bill was, at that time, in its second reading in the Senate; and, b) an amendment which establishes a new review mechanism for cases of human rights violations, whose bill was, at that time, in its first reading.
 In its communication of December 30, 2010, the State informed that the bill which sought to exclude the extinguishment of criminal liability for crimes against humanity and war crimes as set forth in the international instruments ratified by Chile had been sent to the Senate on May 6, 2009 and was currently in its second reading as required under the Constitution. The State indicated that another bill had reportedly been introduced to establish a new mechanism of review for cases involving human rights violations and informed that said bill was, at that time, in its first reading.
 In 2014, the State informed that no further progress had been made on the bill regarding the interpretation of Article 93 of the Penal Code and that it remained in the Senate where it had been since May 6, 2009.

16. In 2020, the State reported that two legislative bills related to the implementation of this recommendation are currently being processed. The first is a constitutional amendment ruling that war crimes, crimes against humanity, and genocide cannot be subject to any statute of limitations or amnesty, and the second is a bill to amend the criminal legislation on amnesties, pardons, statutory limitations in criminal cases, and the punishment thereof in accordance with the international law governing genocide, crimes against humanity, and war crimes. The State reported that as of September 2020, both bills were at their first reading in the Senate of the Republic.
17. On this point, Chile indicated that although the decree remains in force, the State has adopted other types of measures—not necessarily legislative—that help bring its domestic laws into line with the provisions of the American Convention. In particular, the State referred to the broad precedents developed by the Supreme Court of Justice, which, after judgment was handed down in the case of Almonacid Arellano, has developed the position that crimes against humanity committed during the dictatorship are not subject to amnesty. According to the State, that jurisprudential stance is based on the norms of international humanitarian law and international human rights law, with which it is clear that they are compatible with the American Convention. Likewise, the State indicated that this judicial position has remained in force for more than 26 years, and therefore although the Amnesty Decree Law remains formally in effect, it has been tacitly repealed inasmuch as it lacks material validity due to its constant lack of enforcement by the courts. 
18. For their part, in 2020, the petitioners stated that Decree Law No. 2.191-1978 remains in force within the domestic legal system. They further indicated that no bill submitted to annul, repeal, or deprive it of legal effectiveness had been successful in terms of becoming law in Chile.
19. The Commission reiterates that despite the State’s efforts to bring its legislation into line with the American Convention, to date there has been no progress with the constitutional processing of the bills lodged with Congress by the executive branch since 2009. The IACHR nevertheless recognizes the important work carried out by the Supreme Court of Justice in adopting judicial interpretations consistent with the State’s human rights obligations. In particular, the Commission acknowledges the enormous effort made by that court in keeping the Amnesty Decree Law in a regime of non-enforcement that has made a significant contribution to ensuring access to justice and the right to truth for the victims of the dictatorship and for Chilean society in general. The Commission considers that beyond their material enforcement, however, the formal existence of laws that violate human rights generates a significant impact in symbolic and cultural terms that must be overcome. A law that provides for the possibility of disapplying justice to the perpetrators of serious human rights violations is in itself contrary to the provisions of the American Convention, even though it is in disuse. Based on that, and since bringing domestic law into line with the American Convention requires the cooperation of all branches of government of the Chilean State, the Commission urges the legislature to comply with this recommendation
 and to collaborate with the important work carried out by the Supreme Court. In addition, the IACHR urges the State to provide updated, detailed information on the current status of the two bills referred to above. In consideration whereof, the IACHR believes that the third recommendation has not yet been complied with

VI. Level of compliance of the case

20. Based on the foregoing, the IACHR concludes that the level of compliance is partial. Consequently, the Commission will continue to monitor compliance with Recommendation 1, 2 and 3.  
21. The IACHR notes that it has not received up-to-date information from the petitioners regarding measures adopted by the State to comply with the recommendations issued in Merits Report No. 139/99 and invites them to submit said information.      

VII. Individual and structural results of the case 

22. This section highlights the individual and structural results of the case, as informed by the parties.

A. Individual results of the case

Satisfaction measures 
· On November 8, 2007, the ceremony “Unveiling the Plaque in Tribute to Carmelo Soria” was held at the headquarters of the Economic Commission for Latin America and the Caribbean (ECLAC) in Santiago, at which Carmelo Soria’s widow and children were present, along with the President of the Republic of Chile, the President of the Government of Spain and the Secretary General of the United Nations. 
Pecuniary compensation measures 

· An ex gratia pension was paid to Mr. Carmelo Soria’s family members as compensation.

· The Ministry of Foreign Relations provided the Secretary General of ECLAC with four checks of US$ 375,000 each issued by the General Treasury of the Republic of Chile, for Carmelo Soria’s widow and three children.
B. Structural results of the case

· There are no structural results which have been informed by the parties.

� IACHR, 2010 Annual Report, � HYPERLINK "http://www.cidh.org/pdf%20files/IACHR-ANNUAL-REPORT-2010.pdf" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 282. 


� IACHR, 2007 Annual Report, � HYPERLINK "http://www.cidh.org/annualrep/2007eng/Chap.3k.htm" \l "11.725" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 199. 


� IACHR, 2008 Annual Report, � HYPERLINK "http://www.cidh.org/annualrep/2008eng/Chap3.f.eng.htm" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 205. 


� IACHR, 2008 Annual Report, � HYPERLINK "http://www.cidh.org/annualrep/2008eng/Chap3.f.eng.htm" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 205.


� IACHR, 2008 Annual Report, � HYPERLINK "http://www.cidh.org/annualrep/2008eng/Chap3.f.eng.htm" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 205.


� IACHR, 2008 Annual Report, � HYPERLINK "http://www.cidh.org/annualrep/2008eng/Chap3.f.eng.htm" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 205.


� IACHR, 2008 Annual Report, � HYPERLINK "http://www.cidh.org/annualrep/2008eng/Chap3.f.eng.htm" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 205.


� IACHR, � HYPERLINK "http://www.cidh.org/annualrep/2003eng/Chile.11725.htm" �Case 11.725, Report No. 19/03, Carmelo Soria Esponiza (Chile), Compliance Agreement�, March 6, 2003.


� IACHR, 2010 Annual Report, � HYPERLINK "http://www.cidh.org/pdf%20files/IACHR-ANNUAL-REPORT-2010.pdf" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 277.


� IACHR, 2017 Annual Report, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" �Chapter III, Section F: Status of compliance with the recommendations of the IACHR�, para 538.


� IACHR, 2008 Annual Report, � HYPERLINK "http://www.cidh.org/annualrep/2008eng/Chap3.f.eng.htm" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 203.


� IACHR, 2017 Annual Report, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" �Chapter III, Section F: Status of compliance with the recommendations of the IACHR�, para 538.


� IACHR, 2010 Annual Report, � HYPERLINK "http://www.cidh.org/pdf%20files/IACHR-ANNUAL-REPORT-2010.pdf" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 282.


� IACHR, 2017 Annual Report, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" �Chapter III, Section F: Status of compliance with the recommendations of the IACHR�, para 541.


� CIDH, Informe Anual 2012, � HYPERLINK "http://www.oas.org/es/cidh/docs/anual/2012/Cap.3.D.doc" ��Capítulo III, Sección D: Estado del cumplimiento de las recomendaciones de la CIDH�, párr. 364. 


� IACHR, Annual Report 2010� HYPERLINK "http://www.cidh.org/pdf%20files/IACHR-ANNUAL-REPORT-2010.pdf" �, Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 284.


� IACHR, 2017 Annual Report, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" �Chapter II, Section F: Status of compliance with the recommendations of the IACHR�, para. 521.


� IACHR, 2017 Annual Report, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" �Chapter II, Section F: Status of compliance with the recommendations of the IACHR�, para. 539.


� CIDH, Informe Anual 2017, � HYPERLINK "http://www.oas.org/es/cidh/docs/anual/2017/docs/IA2017cap.2-es.pdf" ��Capítulo II, Sección F: Estado del cumplimiento de las recomendaciones de la CIDH�, párr. 522.  





7

